Public 


tilities 


FORTNIGHTLY 





October 22, 1942 


THE PINCH OF WAR IS COMING 
By Herbert Corey 


The Case for Taxation of Publicly 

Owned Utilities 
By K. C. Christensen 

Maine Getting Ready to Ration 

Electricity if Necessary 
By Frank E. Southard 
Utility Addresses before the American 
Bar Association— APPENDIX 








(LT TSE SARIN 
PUBLIC UTILITIES REPORTS, INC. 
PUBLISHERS 


% 
~ 
* 
a 2 





io) 
ag ~ 
PICTURE OF A MAN WH 


HAS TIME ON HIS HA 


B7 oS ae es | 
c ep ie 
, at ia 
(od? : ASS as 
yA 
4 . J = 


Om OU a 
fo Gh 
a” 


gm | Coma } aC 
Tn | coy a 


‘EVER SINCE WE GOT TH’ NEW MULTUMITE SWIT 
BOARD, IT’S JUST RED SEVEN ON BLACK 
— BLACK TEN ON RED JACK...” 


These days we don’t know anybody who isn’t busy as can be. But the 
point of the cartoon is correct nonetheless. Multumite Switchgear IS 
saving lots of attendance and maintenance in plants working full-tilt. 


I-T-E CIRCUIT BREAKER CO. 
AIR CIRCUIT BREAKERS AND SWITCHGEAR 
19th & HAMILTON STREETS, PHILADELPHIA, PA. 
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RBER REGULATORS FOR GAS ECONOMY 


ITH a widespread program of gas conservation en- 

dorsed and urged by Federal authorities, the importance 
of a reliable gas pressure regulator is today emphasized more 
than ever. Gas companies and gas service operators are be- 
hind this program, for natural as well as Butane-Propane and 
bottled gases. The country over, they are advising their cus- 
tomers as to the effective use of all types of gas fuel, and 
avoidance of waste. Barber Gas Pressure Regulators are a 
prime instrument in this campaign and you can safely recom- 
mend them to all consumers, either for installation on indi- 
vidual appliances, or on the service supply line. 


Barber Regulators are quality built throughout, with bronze bodies, 
brass working parts, phosphor bronze springs. Diaphragms are free from 
shrinkage, non-deteriorating, highly flexible. For Butane-Propane or bottied 
gases, especially treated diaphragms are supplied. Make it a rule to 
advise the use of Barber Regulators on all appliances which you install or 
sponsor. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


ARBER -n2%3,: REGULATORS 


Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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How to have your RRIPSib 
Die Stocks Factory Reconditioned 
Promptly... Without Priorities 





New Service throughYourJobber 
on re-newing your RIFEIb 
Chaser Dies... at a Big Saving 





Quick Reconditioning of RIFXID Chaser Dies age by using this new service to 
Threader dies are accu- keep all your RIB&ID Pipe Thread- 
rately re-ground to origi- ers on the job. Simply collect all your 
nal saat eames They old worn RIBE&ID Chaser Dies and 


are then inspected and turn them over to your Supply House 
tested and sent back to PPry 


you under Ritaip new 
parts guarantee. 


* OU can help meet your tool short- 


with order for this Reconditioning 
Service. Your Jobber ships them to 
us with parts from other customers, to 
save shipping expense, for we allow 
, one-way freight to Jobber on 100 

Dies for 2 a pound lots or more. Remember: only 
RIEAID j RIGGID trade-marked parts accepted 
= for this service. No priorities needed. 
J No. O0R, OR, ~~ Service is prompt. @ Parts you send 
TIR and 3-way 3 us are carefully inspected, to make 
sure they’re worth reconditioning. We 
reserve the right to reject them if 
they can’t be made as good as new. 


Every tool is needed these critical days. 

Gather up your worn parts now and call 

your jobber. This service is available only 
in the United States. 


E RIDGE TOOL COMPANY [ae => l ay | > * ELYRIA, OHIO, U.S.A. 
Co Pipe Wrenches, Cutters, Threaders, Vises 
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Pages with the Editors 


A’ these lines are written, it would appear 
that public u‘ility industries of the United 
States are emerging into a new era of regula- 
tion—emergency regulation. Of course, emer- 
gency regulation in one form or another has 
been with us for some time. But now it seems 
to be official by act of Congress. 


THE reference is to the recent amendment 
to the price control bill which forbids any in- 
crease in utility rates beyond a “ceiling” level, 
without advance notice to the President and 
opportunity for OPA to oppose such increases. 
The impact of such legislation on conventional 
regulation of utilities by state commissions 
is too obvious for comment. 


Ir doubtless means that utilities will have to 
get along for the rest of the war period with- 
out rate relief except in the most urgent cases. 
It probably means that the Office of Price 
Administration may exercise strong advisory 
powers with respect to rate orders of the state 
commissions which would increase utility rates. 
It could even mean that some state commissions 
might be tempted to adopt a passive role and 
pass the buck to Washington wheneyer a util- 
ity asks for rate relief in the future. 


FRANK E. SOUTHARD 


Maine is ready to call the roll for power ra- 
tioning, if needed. 


(SEE Pace 547) 
OCT. 22, 1942 


K. C. CHRISTENSEN 


Is tax-exempt capital in public ownership doing 
its war duty? 


(SEE Pace 540) 


~ 


ON tne other hand, the economic pressure of 
the war emergency is such that utilities may 
have to seek rate relief in the future or run 
the risk of having the service collapse for 
lack of financial support. Competent observers 
on all sides tell us that the so-called anti- 
inflation measure will not really stop the up- 
ward spiral of prices, but merely check or slow 
down the trend. 


5 


HE situation is further complicated by the 
Egon decision of the Federal Power Com- 
mission, which apparently has the support of 
the OPA, to the effect that utilities should 
absorb extra war taxes and not pass them on 
to consumers in the form of a charge to 
operating expenses. Thus the utilities are con- 
fronted on the one hand with a possible ceil- 
ing on revenues and on the other with a 
anticipated squeeze for more taxes, more wages, 
and higher operating costs generally. Unless 
the OPA proves surprisingly liberal, there are 
a number of utilities that are going to feel 
considerably pinched, to put it mildly, before 
the shooting is over. 
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CITY OF TAUNTON 
SELECTS RILEY EQUIPMENT 


CiTY OF TAUNTON MUNICIPAL LIGHTING PLANT 
TAUNTON, MASSACHUSETTS 
Arthur L. Nelson, Cons. Eng. 
170,000 pounds of steam per hour, 1000 lbs. steam pressure, 
825° F steam temperature. 


RILEY BOILER, SUPERHEATER, STEAM TEMPERATURE CONTROL, ECONOMIZER, AIR HEATER, 
WATER COOLED FURNACE, STEEL CLAD INSULATED SETTING — FIRED BY RILEY PULVERI- 
ZERS AND BURNERS. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


S08STON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
8T. LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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PAGES WITH THE EDITORS (Continued) 


THE pinch of war is, of course, being felt in 
a number of ways and will be felt more. There 
are the two great scarcities looming—materials 
and man power. In the opening article in this 
issue HERBERT Corey, Washington author and 
newspaperman, gives us a rough sketch of the 
pinch of war which we are likely to experience. 


* 


U’ in Maine they do things early. They al- 
ready have their elec.ion out of the way 
while the rest of us are still stewing in the 
political campaign. Maybe it is the thrifty 
o.d New England habit of being prepared for 
hard winters. But anyhow, Maine has already 
given thought to the mechanics for rationing 
electricity if that is necessary. An outline of 
the Maine power-rationing plan appears on 
page 547. 


Frank E. Soutuarp, author of this article, 
has been the chairman of the Maine Public 
Utilities Commission since 1935. Since Febru- 
ary, 1941, CHAIRMAN SOUTHARD has also been 
fuel director of the state. He thus has a double 
in'erest and duty in looking out for the pro- 
visions which must be made to see that power 
supply up that way is spread around equitably. 


© 


wr all the troub’e that Congress seems 
to be experiencing in finding new sources 
for tax revenues, it is a great wonder that 
it continues to overlook the opportunity of tax- 
ing publicly owned and operated utility plants. 
The same thing goes for state and local tax 
collectors who are generally having similar 
trouble digging up the necessary additional 
tax dollars. Some public plants are taxed, of 
course, and quite a few more make various con- 


HERBERT COREY 


Reducing weight should not be so hard a year 
from now. 


(SEE Pace 531) 
OCT. 22, 1942 


THOMAS L. NORTH 


Central Valley is nearly all settled but the 
arguments. 


(SEE Pace 551) 


tributions “in lieu of taxes.” But tax exemption 
officially remains the rule rather than the ex- 
ception for public ownership. 


In this issue, beginning page 540, K. C. 
CHRISTENSEN presents the case for taxing pub- 
licly owned utilities. Mr. CHRISTENSEN is a 
graduate of Stanford University (A.B., ’30). 
He is at present a member of the staff of the 
valuation engineer (department of the vice 
president and executive engineer) of the Pa- 
cific Gas and Electric Company. His residence 
is in San Francisco. 


> 


HOMAS L. NortH, whose second and con- 

cluding instalment on the Central Valley 
project appears in this issue (page 551), is 
another Californian, which reminds us that 
the contributors to this issue range pretty far 
apart (from the rock-bound coast of Maine 
to the sun-kissed shores, etc.). Mr. NortH isa 
resident of Sherman Oaks, California, and is 
now associated with Western Air Lines, Inc, 
as well as serving as a field analyst for Stand- 
ard & Poor’s Corporation. 


W® present in this issue our perennial ap- 
pendix of addresses which were delivered 
before the recent sessions of the section of 
public utility law of the American Bar Associ- 
ation. 


THE next number of this magazine will be 
out November 5th. 
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Here are the facts about Remington Rand’s new wood 


alternate record keeping equipment—facts which may 
help you to better understand that "efficiency as usual” 
need not be sacrificed while steel goes to war. 


THE FACTS 


Correctty Usep, the word alternate means equivalent when 
applied to Remington Rand’s Administrator line of 
visible records and Guardsman line of wood filing cab- 
inets. These quality products are not substitutes—are 
built for permanent rather than duration use. 

Wuerever PracticaB_e, Remington Rand’s wood equip- 
ment has been designed to match existing installations 
of steel units. Thus, your present equipment can be 
added-to without effacing uniform appearance or 


OW, WITHOUT PRIORITY RATING 


You may install 
Remington Rand equipment for 
RDEX CUSTOMER SERVICE RECORD 
DEX CUSTOMER HISTORY RECORD 
KARDEX METER RECORD 
dyou may install a complete line of 
GUARDSMAN FILING CABINETS 
JARDSMAN TABULATING CARD FILES 
STEEL-SAVER TRANSFER CASES 
together with 
DISTINCTIVE WOOD FURNITURE 
FOR EVERY OFFICE NEED 





@eepaspenpaes 


PL ™ a & 

Designed to facilitate every factor in 
nched-Card Accounting routine, this 

tabulating card cabinet will hold more than 

70,000 cards complete with guides! Every 
drawer” is a tabulating-wise individual tray. 





performance. 

Karpex ADMINISTRATOR 
cabinets, and Kolect-A- 
Matic Administrator wood 
items are available in a 
wide variety of sizes—can 
be adapted to conform 
to any requirement. As 
always, you can custom 
build for your exact 
needs with standard equip- 
ment. There are no 


WOOD EQUIPMENT BUILT FOR 
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War-important Kardex, now in use by 
80% of all Navy ““E” winners as a produc- 
tion control record, is available in wood 
without priority. Control features are un- 
altered —nothing’s changed but the steel. 


THE Facts aBout Wood 
AS AN ALTERNATE FOR STEEL 


changes in control features 
nothing is changed but the steel. 


GuarpsmMan Woop Fitinc Casiners 
are available in two, three, four and 
five drawer heights, with substitute 
drawers to accommodate 6x4 or 
5x3 cards. A special 18-tray Tab- 
ulating Card Cabinet, and a six- 
drawer unit to house 8x5 cards, are 
being furnished—all as stock items. 


ACCEPT THIS FREE OFFER 


We have prepared two colorful 
new catalogs, complete with prices, 
illustrating and describing the full 
Remington Rand line of wood rec- 
ord equipment. One covers Vertical 
filing equipment—the other, Visi- 
ble. You may have either or both 
of these free buyer’s manuals merely 
for the asking. Write today to Rem- 
ington Rand, Buffalo, N. Y.,—or 
drop in at your local Remington 
Rand branch office. You'll receive 
your copies promptly. No obliga- 
tion, of course. 


Permanent USE 


1 





Ea 






on moving parts with steel. 














The Guardsman File recently passed a gruel- 
ling run of 300,000 effortless drawer actions 
by actual laboratory test! It’s formed from 
wood and plastic slide suspension reinforced 
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YEARS 
4 of 


SERVICE 
with 
-no trouble 
-no maintenance 


VULCAN 


SOOT BLOWERS 


Last fall a check was made 
by Vulcan engineers on a soot- 
blower unit installed 4 years 
before in a twin furnace steam 
generator job at Oil City, Pa. 


The engineers found that 
the unit had completed its 4th 
year of operation without one 
instance of servicing, repair, 
or maintenance having been 
required. 


Because of the advance de- 


sign of this boiler, involving 
new features in soot-blower 
design and construction, 
Vulcan engineers had inspect- 
ed the installation regularly 
for many months. But the en- 
gineering was sound. No trou- 
ble of any sort developed. Op- 
erators reported perfect clean- 
ing, reasonable cost — and 
VULCAN Soot Blowers were 
again specified on a duplicate 
steam generator installation! 


Write for Details Today 


WN VULCAN SOOT BLOWER CORPORATION + DU BOIS + PENNA. 


ULC 


SOOT BLOWERS 
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Epitor1AL STATEMENT 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





. taxes can be as destructive of industrial plants 
as bombs.” 


a 


“Politics and special interests still control the destiny 
of America.” 


* 


“Bureaucracy is like fire—useful under control, danger- 
ous out of control.” 


* 


“ 


. we are not only fighting a war, but we are also 
going through a social revolution.” 


- 


“Those of us in banking have no divine right to a 
monopoly on the granting of credit.” 


¥ 


“ 


. when the nation wants for bread, gentlemen, we 
shall have inflation, despite whatever ceilings we here 
put on farm products.” 


5 


“Old-fashioned thrift and frugality have at long last 
regained prestige and dignity again. The theory of spend- 
ing yourself into prosperity is no longer the cry of the 
hour.” 


> 


“American farms cannot produce the food we need for 
victory without labor and equipment any more than in- 
dustry can turn out guns, tanks, and ships without men 
and machines.” 


> 


“Partisanship must never be permitted to intervene in 
the decision on questions that relate to the success of our 
men under arms. Selfish personal ambition must be for- 
sworn for the duration.” 


* 


“Mediaeval schoolmen disputed on how many angels 
could stand on the head of a pin. The controversy on 
adequacy of electricity supply for our nation at war 
equaled those monkish arguments in futility.” 


12 
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* * * * * * * * * 


deas that may help Burroughs users get more 
jut of the Burroughs machines they now own 


Extend use of machines to other jobs— 


by determining whether the machines can handle 
more work or new jobs . . . posting more records in 
combination . . . obtaining statistics or figures for 
reports as by-products of regular posting routines. 


Eliminate bottlenecks that slow up work— 


by relocating machines or rearranging the flow of work 
to the machines .. . changing routines or methods to 
avoid rehandling of figures or records . . . eliminating 
unnecessary checking and proving. 


Make better use of equipment— 


by relieving operators of non-posting duties ... using 
relief operators . . . making sure operators know short- 
cuts and the best use of time-saving machine features. 


Avoid mechanical interruptions — 


by keeping machines in the best possible operating 
condition through regular inspections, cleaning, lubri- 
cation and accurate adjustments by Burroughs 
mechanical service men. 


7 7 ss 


The Burroughs staff, with its technical knowledge of machines, 
applications and procedures, can help users meet changing 
accounting requirements. Burroughs’ factory-trained, factory-con- 
trolled service organization is ready to render efficient mechanical 
service to all users. Just call the local Burroughs office, or, if more 
convenient, write direct to— 

BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICH, 


* FOR VICTORY—BUY UNITED STATES WAR BONDS AND STAMPS * 
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REMARKABLE REMARKS—( Continued) 


Tuomas E. Martin 
U. S. Representative from 
Towa. 


S. PauL VECKER 
Vice president, Carolina Power & 
Light Company. 


Cuarces I. Fappis 
U. S. Representative from 
Pennsylvania. 


R. N. PFAFF 
District manager, Southern Bell 
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Company. 


Lister HILi 
U. S. Senator from 
Alabama. 


EpiroriAL STATEMENT 
The Wall Street Journal. 


Emit SCHRAM 
President, New York Stock 
Exchange. 


OCT. 22, 1942 


‘We have only one foreign policy today and only one 
domestic policy and that policy is to join together as q | 
united nation to fight and to win this war as vigorously 
and as speedily as possible.” 


* 


“No matter how remote, no matter how large the mili- 
tary establishment, shipyard, processing plant, or arma- 
ment factory, the privately managed electrical industry 
has been ready with ample power to meet each and every 
need of the nation’s gigantic war production program,” 


¥ 


“If a free-born American citizen does not have the 
right to earn his livelihood without being forced by force 
or violence or threats thereof to belong to a labor union, 
it is only a step and a very short one until he will be de- 
nied the right to work unless he belongs to a certain 
church.” 


> 


“Tt is now necessary to request all civilians not to place 
any long-distance calls at any hour unless the call is ex- 
tremely urgent and to ask every telephone user to ration 
voluntarily his local calls to at least a third less each day. 
Long ‘visiting’ by telephone should be curtailed for the 
duration.” 


¥ 


“If I am permitted to make a prophesy I would warn 
the American people that with the present pressure on 
farm prices, the competition of our runaway govern- 
ment-paid labor prices, the growing reduction in the 
number of farms, and the scarcity of labor on farms, next 
year the great issue will be the rationing of food.” 


¥ 


“Since the government must raise and spend colossal 
sums for war, let it do everything for everybody. That 
seems to be the spreading idea of the moment. It is a dan- 
gerous trend of thought. Recklessly pursued, it would 
begin by rendering the national Treasury’s burden un- 
supportable and end by disastreusly reducing the com- 
modity value. of the dollar obligations in which every 
citizen is pressed to put the results of self-denial.” 


¥ 


“If the system of free enterprise which we are strug- 
gling to preserve has real merit, now is the time for a 
self-demonstration—now is the time for all the ingenuity, 
inventiveness, and initiative of American business to be 
concentrated on methods for using our economic facili- 
ties for war purposes. It stands to reason that the vast 
war effort, although planned on a general scale from 
Washington, cannot be entirely directed and managed 
from that point.” 





| : HI-PRESSURE CONTACT 
» ¢ ° ° 


wilehing CGUyppment 


IING THE ARTERIES OF INDUSTRY 


Now, when War Production 
makes prior claim to the manu- 
facturer’s output, is the time to 
seek quality and service as never 
before. ‘ 

It’s good busiftess—Patriotic 
business—to demand the maxi- 
mum service from available raw. 
materials. 

With your sympathetic co- 
operation in plans and specifi- 
cations, R&IE can help more by 








thereby eliminating many of the 
occasional production delays. 


aa 


, 


~ 


As you seek quality aati 


Service, remember that 
R&IE has been a 


SPECIALIST 


for 31 years—in problems 
on Indoor and Outdoor 
SWITCHING EQUIP- 


MENT. 
e 


ILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA... . In Canada—Eastern Power Devices Ltd., Toronto 
Cooperating 100% with the War Effort 
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FEDERAL UTILITY REGULATION ANNOTATED 


(FURA) 


The Public Utility Holding 
Company Act of 1935 
as administered by the 


Securities and Exchange Commission 
1935 to 1941, Inclusive 


A Section by Section Treatment 
of the Act, with 


(1) Effective SEC Rules 


(2) Annotations of Commission 
and Court decisions 


(3) Supplemental notes 
OTHER FEATURES: Historical introduction, 


personnel of the Commission since organiza 
tion (1934-1941), complete alphabetical list of 
subsidiaries of holding company systems, rules 
of practice, comprehensive subject index, an- 
nual pocket supplements. Price, $12.00; in com- 
bination with Public Utilities Reports, $10.00. 


AND TO KEEP YOU UP TO DATE: 


FURA - CURRENT SERVICE = SEC 


A continuing record issued twice a month, with special issues as required. 








Summaries and analyses of commission and court decisions 
Special studies of financial aspects, policies and practices 
Comments upon observable regulatory trends and tendencies 
References to and excerpts from addresses by members and staff 
Brief reviews of pertinent articles in periodical literature 

Notes on legislative proposals and congressional debates 

Guides to collateral material of interpretative or suggestive value 
All dependable information clarifying or expounding the Commis- 
sion’s work 


Subscription price $25 a quarter, including convenient binder and 
periodical index. 





PUBLIC UTILITIES REPORTS, INC. 


1038 MUNSEY BUILDING 
WASHINGTON, D. C. 

















PERMANENCE 


Like the stars, unaffected by time, as they 
follow in their course with unerring precision, 
you can depend upon the lasting and reliable 
performance of Mercoid hermetically sealed 
mercury type switches. © Mercoid Switches 
are immune to dust, dirt or corrosion. The con- 
tacting surfaces remain ever new after years 
of service. ® You get this extra value in every 
Mercoid Control without any additional cost. 


shough Priorities are now necessary, an adequate stock of Mercoid Controls for essential uses has 
seen provided for. We will be glad to-advise with you on your present and future requirements. 


THE MERCOID CORPORATION, 4213 Belmont Avenue, Chicago, (illinois 
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By Hand you ? A Invoices an he 


can write (if you hurry|iAe 





Zi 


With a ° A Invoices an hoy 


(some days) 


Typewriter 


BUT: 


Every day you [5 Invoices an hoi 
with the EGR 
can write SPEED -FEFI 


In one minute the Egry Speed-Feed convert 

typewriter into a practical billing machine. Im 

ately the daily output of typed forms is sha 

increased because all the time of the operator i 

productive. No more manual inserting of carb 

in forms; no jogging into alignment; no removi 
4 carbons after forms are written. 


But more! The Speed-Feed clini 
nates the use of wasteful, costly pr 
inserted one-time carbons, cut form 
and other out-dated methods. Sw pad eve 
ings of 2000 boxes of carbon pap ime - 
and more per year are comnumm” the 


among Speed-Feed users. 1 ‘es 


the ple 
special 
In these days when speed in office routine must match accelerated production tempo, the Egry save y 
Speed-Feed (which costs less than 3c per day for only one year) is indispensable. Demonstrations 
on request without cost or obligation. Consult classified directory for name of local Egry sales 
agent. Literature on request. Address Dept. F-1022. 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 


Egry Continuous Forms Limited, King and Dufferin Streets, Toronto, Ontario, Canada 


four tr 
to you, 





—) 
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Make Use of Experience and 
PRECISION Service 


and Join the 
. §. Truck Conservation Corps 


four trucks are more important now than ever before! Not only 
to you, but to America. That’s why Uncle Sam has asked you 
and every truck operator in America to sign the pledge to keep 
your trucks rolling. And that’s why you should take your trucks 
to the International dealer or branch displaying the Official Sta- 
tion sign. There you will get truck service by truck specialists. 
Be sure your trucks display the emblem that says you've signed 
the pledge. Let the International dealer or branch show you how 
specialized truck service stops costly wear before it starts. It will 
save you time, save you money, save your trucks. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue 


INTERNATIONAL 


Chicago, Illinois 





wkeeerekekkeee ae 
* 


+ OFFICIAL STATI 





i 





,*+eeeeeee eee ee 





Wherever this sign is linked 
with International, you can 
depend on it that your 
trucks — no matter what 
make or model —will get 
the best there is to last out 
the emergency. Never was 
Service so vitally impor- 
tant. Stick to International! 


SERVICE 
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Wings of Victory 


Electricity helps make America’s war planes some of the world’s 
most deadly weapons. Here are a few of the ways in which G-E 


equipment serves in the air, 
Z 


ony a 


Lamps are the eyes of the plane 
at night, ranging in size from 


cockpit lamps no larger than a pea 
to landing lamps of more than 
half-a-million candlepower. 





~ A Bate 

Radio combines the voice and 
the ears of the plane, allowing com- 
munication between the pilot and 
his squadron, and the ground and 
sea forces. 











3. Instruments are the sensitive 
brain that relays messages to the 
pilot from all parts of the ship and 
helps him to control the plane in 
its flight. 











4. Superchargers are the lungs of 
the plane, pumping extra oxygen to 
the carburetors, giving our planes 
the altitude so necessary to modern 
warfare. 


General Electric believes that its first duty as a 


good citizen is to 


General Electric Company, Schenectady, N. Y. 


be a good soldier. 


9569-19-21 
sneer 
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NEVER BEFORE SO MUCH PRACTICAL 


HELP FOR ELECTRICAL ENGINEERS 
IN A SINGLE VOLUME... 


Here is the great standard reference work of all in the 
electrical engineering profession or whose work in in- 
dustry or engineering touches on this field. Its 2303 
pages present a handy-reference compilation of prac- 
tical, usable data from all fields of electrical engineer- 
ing practice, plus the most frequently required funda- 
mental theory, units, and systems of measurement, made 
dependable by the work of more than 100 engineers, 
scientists, teachers, and other authorities. 


—— 7 HANDBOOK 
or 
ELECTRICAL ENGINEERS 


Prepared by a Staff of 102 Specialists 


ARCHER E. KNOWLTON, Editor-in-Chief 
Associate Editor for Engineering, Electrical World 


Tth edition, 2303 pp., 6x9, 1700 illus., 600 tables, $8.00 


Now greatly improved in size and make-up as well as 
subject matter—revised from end to end—with new 
material, whole new sections added—more contributors 
—the Standard continues as the one indispensable 
reference tool of the electrical engineering profession. 


DESIGNED TO USERS’ SPECIFICATIONS 


Previous to revision, a large number of users of past 
editions were consulted as to what they would like the 
new edition to be. As a result of their suggestions, this 
new edition contains such improvements as more em- 
phasis on handy-reference compilation of usable facts, 
less historical material, and more data about equip- 
ment, materials, and practices, more sources of in- 
dustry standards, codes and specifications, and ex- 
panded index, as well 
as complete revision of 
oN subject matter to keep 
h epitl abreast of current prac- 

tice. 


- sections: 


26 BIG SECTIONS 


Units and Conversion Factors 
mm Electric and Magnetic Circuits 

Measurements 

Properties of Materials 

Circuit Elements 

Transformers, Regulators and Reactors 

Alternating-current Generators and Motors 

Direet-current Generators and Motors 

Rectifiers and Converters 

Prime 

Power Plant Economies 

Power System Electrical Equipment 

ransmission 
Pewer Distribution 
Design — Commercial and Industria 

Buildings 
aH illumination 

H industrial Power Applications 
lectric Heating and Welding 
lectricity in Transportation 
leetrochemistry and Electrometalluroy 


eries 
ire Telephony and Telegraphy 
lectronies and Electron Tubes 
adio and Carrier Communication 
Codes and Standard Practices 
Electrophysics 








WHAT THE NEW STANDARD GIVES YOU 

—definitions, conversion factors, physical and mat 
ematical principles 

—accepted formulas and experimental data 

—bases of design of electrical equipment for ¢ 
mercial performance 

—principles and practice of assembling such 
paratus into systems 

—criteria and results in applying electricity in 
rious industries, etc. 

—the information you want in the form you can| 
it; the means of avoiding errors, saving 
and trouble in procuring vital information, | 
suring yourself of best results in handling @ 
variety of problems. 





goareds 


materiel gore: ve USE THIS CONVENIENT ORDER COUPON 


PUBLIC UTILITIES FORTNIGHTLY, Munsey Bldg., Washington, D. C. 


Please send me a copy of the new 7th edition of Standard Handbook for 
Electrical Engineers postpaid. | enclose $8.00 in () check--[]-money order 


O cash. 
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°HERE’S good advice in that prescrip- HERE'S WHAT TO DO 
tion. Buy quality merchandise and _ Keep adding approved water at reg- 


ular intervals. Probably your local 
water is safe. Ask us if in doubt. 


Keep top of battery and battery con- 
tainer clean and dry. 


Your long-lived, dependable Exide Bat- 3, Keep battery fully charged but avoid 


overcharge. 


eries, for example, will last even longer— 
Keep a written record of water addi- 
tions, voltage and gravity. 


egardless of the service in which they are 4- 


ed—if given reasonable, normal care. 


If you have a special battery problem, 


ollow the few simple rules given here and — "te ws» Ask for Bulletin 3225. 


have to Win. That’s good medicine for you, 
iad bad medicine for the Axis. 


y 
THE ELECTRIC STORAGE BATTERY CO., Philadelphia XI € 


The World’s Largest Manufacturers of Storage Batteries 


for Every Purpose BATTE R i E Ss 


Exide Batteries of Canada, Limited, Toronto 
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e Whatever the demands of the gas ip. 

dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip. 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio. 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 


e@ Mr. A. L. Smyly 
President 
ae, Iron 


nge 
Somteer Co. 


IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL. ELIZABETH. N. J 





SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 





For Manufactured, 
Nefurel and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 
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When jobs are tough- 
and time is short- 





“Cleveland’s’’ National Defense 
Cooperation Is 2-Fold OWER, ruggedness and speed 
by supptying tte eapipmont fer « are concentrated in “Cleve- 


mojority of recent Defense Pipelines and for ae : 
steer tasiodnsaaaea allan ing lands” in a smaller, more mobile, 


and Naval Services. more easily-handled “package,” 
2nd—By its distinctive design which permits b f d d d ° 
important weigh? savings, releasing vitally ecause oi sound, modern esign 


needed steel for armament, tanks, ships, etc coupled with thorough usage of 


It IS ESTIMATED THAT OVER 1000 TONS “ 
OF STEEL WERE THUS SAVED IN 1941— the toughest, longest wearing ma- 


On a weight comparison basis terials in the market. 
against the older, heavier, and 


ee This explains why “Clevelands” 
displace. continue to be the preferred equip- 

“ ment on so many projects, current 

and recent, where rough, moun- 

tainous terrain and severe soil con- 


ditions are encountered. 


vor THE CLEVELAND TRENCHER COMPANY ~- ior 


NY 20100 ST. CLAIR AVE Pioneor of the Small Trencher’ CLEVELAND, OH1I0 OW 


“CLEVELANDS’ Save More...Because they Do More 
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VALVING GAS TO OCCUPY 1/600th NORMAL SPAC 


... ot takes Nordstrom Valves for service like this 


First installation of a commercial method for 
liquefying natural gas so it occupies 1/600th 
its normal space is in operation. The plant 
was constructed by the East Ohio Gas Com- 
pany at Cleveland, Ohio. Thermostyle gas 
containers hold the liquefied gas under pres- 
sure. Each sphere stores 84,000 cubic feet of 
liquefied natural gas which will expand to 
50,000,000 cubic feet when released. Tempera- 


tures to minus 250° F. are involved. Evey 
trace of free water, carbon dioxide, nitrogen 
and oxygen must be scrubbed from the gis 
To withstand the high pressures and extreme 
sub-zero temperatures, the valves had to be 
right. Nordstrom Valves control the majority 
of lines in this revolutionary installation, 3 


suring safety. They keep upkeep down. 


MERCO NORDSTROM VALVE CO. 
A Subsidiary of Pittsburgh Equitable Meter Co. 


Main Office: Pittsburgh, Penna. Branches: Boston, Buffalo, Brooklyn, Chicago, Columbia, $. C.; Des Moines, Houston, 
Kansas City, Los Angeles, Memphis, New York City, Philadelphia, San Francisco, Seattle, Tulsa. 
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CRESCENT 


Essential Calles | 
jo @ 
Essential Jobs 


Here are just a few of the popular types of electrical wires and cables 


made at the CRESCENT plant. 


Lead Encased Power Cable 





Parkway and Trench Cable 


CRESCENT INSULATED WIRE & CABLE CO. 
Trenton, N. J. 
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ERECTORS OF TRANSMISSION LINE! 
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OR UNDERGROUND PIPE LINES 


HEAVY, GALVANIZED SHEET METAL i oR 


HIGH-MELTING-POINT ASPHALT 
A FULL INCH THICK : og 


CANVAS JACKETED 
85% MAGNESIA 
INSULATION 


PIPE AS 
SPECIFIED 


The high insulating efficiency of 85% Magnesia with the 
inch-thick protecting layer of Asphalt ensures for Ehret’s 
Durant Insulated Pipe a long and trouble-free life of service. 
Added to this inherent value are 10 points of advantage 
that make Ehret’s D.1.P. outstanding for underground service. 


] Insulation protection is absolutely 6 No rollers or pipe supports re- 
dependable. quired. 


2 Permanently waterproof. 


No sub-drains required. Complete 


7 Tile or masonry protection not 
water submersion does no harm. 8 
9 


required. 


Minimum trenching and field work. 
Corrosion and electrolysis elim- 
inated. No breakage 4 waste of material 

n. 

5 In multiple lines, individual Durant sine nance 
pipes can be added, removed or [| Field costs are much lower than 
replaced without disturbing those of tile, tunnel and similar 
others. systems. 


Send for the Ehret D.1.P. Booklet. It gives complete information on 
this modern system for underground insulated piping. 


EHRET MAGNESIA MANUFACTURING COMPANY 


VALLEY FORGE + PENNSYLVANIA 


DISTRIBUTORS IN ALL PRINCIPAL CITIES 
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SAVE 50% 
IN TIME AND MONEY wItT 














THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the national defense program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 

We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 
Boston Chicago Detroit Montreal Toronto 
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me ES YOUR INSULATION INVESTMENT! 
» PAY A FUCE RETURN? 





FOR TEMPERATURES UP TO 600° F., 
you save by using J-M 85% Mag- 
nesia. For years the standard ma- 
terial for insulating power-plant 
equipment and steam lines, it com- 
bines light weight with permanently 
high insulating efficiency. 


FURNACES where insulation is 
uired to resist temperatures up 
190° F., J-M Superex is widely 
ognized as the most efficient 
k insulation available today. 
dreds of installations prove its 
4 lifeand low maintenance. 


\W MUCH MONEY you spend on fuel depends to a large 
tent on the answers to these two questions: 


Are you using the correct insulating materials? 
Are they applied in the correct thicknesses? 


To assure every saving possible with insulation, it will pay 
bu to call in a J-M Insulation Engineer. Let him study 


ur requirements . . . his specialized technical training and 
perience will help you trace down and correct sources of 
tat waste that may otherwise go unnoticed. 

From the complete line of J-M Insulations, he can recom- 
end exactly the material you need for greatest efficiency 
.exactly the thickness you need for maximum returns. 
For full details on this helpful service and facts about the 
omplete line of J-M Industrial Insulations, write to Johns- 
lanville, 22 East 40th Street, New York, N. Y. 














FOR EVERY TEMPERATURE. 


Magnesia... JM-20 Brick 
J-M No. 500 Cement 


Superex ... 85% 


Sil-O-Cel C-22 Brick 
Sil-O-Cel C-3 Concrete 


ON SUPERHEATED STEAM LINES, Johns- 
Manville Superex Combination Insula- 
tion provides an effective safeguard 
against costly heat waste. Built up of an 
inner layer of Superex and an outer layer 
of 85% Magnesia, this combination 
assures maximum heat resistance and 
insulating efficiency. 





Tid Johns-Manville INDUSTRIAL INSULATIONS 


.-FOR EVERY SERVICE. 


ral Brick 


Sil-O-Cel Natu 
nate lalalhis 








How the Elliott self. 
cleaning strainer is 
installed. Water goes 
through, foreign mat- 
ter ejected downward, 


Dirty 
Water 
va 
oma: ; 
eeEoare 
= 
ae a} 


“Be 
be 





liott 14” self-cleaning 
rainer, one of five in a 
anadian hydro plant. They 
otect fire extinguishing ap- 
iwwatus, transformer cooling 
id generator cooling coils. 


A Above. One of three Elliott 
16” self-cleaning strainers 
in bearing cooling water 
service in a central station. 





ight. In a steel mill,» 
12” Elliott self-clean- 
19 strainer serves in 
iM service water line. 


hree Elliott 14” self. 
leaning trainers in a 
eel mill serve in roll 
»ling water system. 








To remove abrasive and other foreign 

rial from water, preventing damage top 
and other equipment, becomes in effect 
tional duty. To do this with little or no de 
upon man-power is almost equally esse 


The Elliott self-cleaning strainer meets 
of these requirements. It will continuous! 
move a relatively large amount of fine 
without supervision or attention. A ged 
motor slowly rotates a sealing box 
covers in turn each section of the strai 
element, allowing back-flowing water tof 
out the dirt. Then the cleared straining 
tion again takes up its function. Relat 
simple, and thoroughly successful, as in 
various installations illustrated here. 


Where manual cleaning is permissit 
Elliott Twin Strainers will provide contin 
service. Equipped with twin cylinders, ong 
which handles the load while the othe 
being opened and its strainer basket dump 
Thousands of these non-stop units are in| 
in central stations and industrial plants. 


If straining is a question with you, 
us answer it. Bulletin on request. 


ELLIOTT 
COMPANY 


Accessories Dept., JEANNETTE, ? 
DISTRICT OFFICES IN PRINCIPAL Cll 
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Due to war-time travel restrictions, conventions listed are subject to cancellation. 


ik: OcTOBER z 





{ Pacific Coast Electrical Association, Business Development, gaan ve Services 
and Operating Economics sections, opens meeting, Fresno, Cal., 1942. 





9 American Water Works Association, Virginia Section, will hold meeting, © 
Nov. 5, 6, 1942, 











q National Association of Railroad and Utilities Commissioners will hold convention, 
Dallas, Tex., Nov. 10, 1942. 





q Institute of Traffic Engineering convenes, Chicago, Ill., Oct. 25, 26, 1942. 





q National Electrical Manufacturers Association opens meeting, New York, N. Y., 





q National Safety Council starts convention, Chicago, Ill., 1942. 








9 South Dakota Telephone Association holds meeting, Mitchell, S. D., 1942. 





{ Virginia Independent Telephone Association and North Carolina Independent Telephone 
Association open joint convention, Roanoke, Va., 1942. 





¥ Alabama ogc Telephone Association will hold convention, Montgomery, Ala., 
Nov. 12, 13, 1942. 





9 American Water Works Association, Florida Section, will convene, Miami, Fia., 
Nov. 12-14, 1942. 








"7 NOVEMBER = 





 Mid-Southeastern Gas Association will hold meeting, Raleigh, N. C., Nov. 13, ¢ 
1942, 





Y American Water Works Association, North Carolina Section, opens session, Durham, 
N 2. 





4 Missouri Telephone Association will hold convention, Kansas City, Mo., Nov. 16-18, 
1942. 














q National Exposition of Power and Mechanical Engineering will be held, New York, 
N. Y., Nov. 30-—Dec. 4, 1942. 
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H. Armstrong Roberts, Philadelphia, Pa. 
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The Pinch of War Is Coming 


We will not suffer on the home front, declares the 

author, but we may think we are suffering. Anyway, 

we shall have to get along without a lot of things 

which we have until now enjoyed and taken as a 

matter of course. The growing electric power load 
and its resulting problems. 


By HERBERT COREY 


fact. Guessing at the war future 
is like wildcatting for oil. You 
may sink a dry hole. But it is a fact that 
the nonessential civilian use of electric- 
ity will be cut deep in the next few 
months. The depth of the cut is still 
uncertain. It may well never reach do- 
mestic users at all—on a compulsory 
basis. The Army and Navy and the war 
production factories, however, will get 
the first option on the juice. The rest 
of us will get what may be left. 
This is just precisely as it should be. 
The only job worth doing just now is 


Pie of this is guesswork. Part is 


531 


the job to which all other jobs lead 
up to and dovetail into. That is win- 
ning the war. Mother and the girls may 
even have to strike matches to light the 
way to bed. If they have no matches 
they can feel along the halls like Great- 
grandma used to do. There are lovely, 
pillared houses out in Maryland and 
Virginia which were built a century 
or so ago and which command large 
prices from retired lawyers and gentle- 
men who have married well, because of 
the aroma of history and gentility that 
hangs around them. 
An acute nostril can get an aroma 
OCT. 22, 1942 
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of rat and bad drains, too. If Mother 
and the girls have to live under the 
conditions which Washington and 
Hamilton and Jefferson and Clay ac- 
cepted as pretty handsome luxury, they 
will be looking for lightning from 
Heaven to strike Father dead. This is 
tough luck for Father, but it is likely 
that the uses of potatoes, bed socks, 
ham and eggs, hot water, gas, and elec- 
tric transportation will be pared to the 
bone. The list of things we have always 
had, that we looked on as commonplace 
necessities, and that we will not get 
would fill the next three pages. Already 
beef is shorting in supply and smoked 
hams at the market are a matter of 
favor and the telephone people are ad- 
vertising that if we just use a little 
restraint there may be wires enough to 
go around. Something like that. There 
are hard times coming and make no 
mistake about that. 


7 any event, even if power and gas 
for domestic use escape the shadow 
of the ration card, we can expect pretty 
compelling “educational” programs to 
make us economize on a voluntary 
basis. Nonessential civilian industry is 
more likely to feel the heavy hand of 
government restriction on power and 
gas use. The Daily Bugle may have to 
cancel its sports final edition to move 
its press away from peak-hour opera- 
tions. Office buildings and department 
stores may have to give elevators, esca- 
lators, and air conditioners an after- 
noon siesta for the same purpose in 
some communities. Christmas shop- 
ping is likely to experience some peak- 
hour gaps and holiday lighting displays 
this year will be conspicuous by their 
absence. 
We will not suffer. 


But we may think we are suffering 
The liver-lipped among us will put the 
next few months, or maybe years, along 
with the period of the Black Plagy 
and the Floods on the Yangtze or the 
Famine in Russia. Those of us who 
have a little common sense and courage 
enough to look a buck goose in the eye 
will get along nicely. A meatless day 
a week would be good for all of us, 
Two meatless days would do us no 
harm. On the other five days we will 
be fairly certain of meat enough to 
keep the old arteriosclerosis develop. 
ing as usual, 

As the transportation situation tight. 
ens we will rediscover walking. The 
new-made WAACs were regarded as 
reasonably well stacked up when they 
were first assembled out in Des Moines 
for drill and bending. They complained 
at first of the Army menu: Said it was 
too fattening. The early WAAC 
thought a snifter of orange juice and 
a dessicated slice of bacon on a piece 
of petrified toast would be enough to 
carry them through to a lettuce-and- 
sliced-tomato dinner. The drill ser- 
geants put them to waving legs froma 
prone position, doubling across a drill 
ground that was half as large as the 
Painted Desert, and marching while 
squatting. The WAACs today are eat- 
ing the same stuff the doughboys do 
and calling for more. Experts report 
on them as humdingers, also. Their 
waistlines have thinned down and their 
eyes have obtained a certain soft sparkle 
and their legs— 

Where am I? 


W: will ride more on the street caf 
than we ever did. That old style 
hooey about not riding on the running 
boards will be out in towns which stil 
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have running boards. In some cities 
experimenting masterminds will be up- 
setting the bus and car routes and 
hours. The men who have always han- 
dled the transportation business will 
be told they have not learned anything 
about mass movements during their 
life’s work and that the amateurs can 
pick ideas out of the air. 

I once met a gentleman who called 
himself the King of Diamonds who 
could snap his hand shut as though he 
were catching a fly and when he opened 
it there would be a diamond. That’s 
what he told me; and I believed him 
because he had such compelling eyes 
that I didn’t watch his hands. The 
guard had said he was not dangerous 
and had gone away leaving me with 
the King of Diamonds in the locked 
ward. Anyone who could not see the 
King of Diamonds had something, was 
just plain sucker. Lots of other mag- 
nificent minds will be at work on us, 
too, and we will take it or else. 

I am reminded of the Coordination 
of Information as practiced not so long 
ago under Colonel “Wild Bill” Dono- 
van. Colonel Donovan was a superb 
soldier. As a coordinator, the word got 
around that only Ph. D.’s were wanted 
to coordinate. Later one of the co- 
ordinators said he was beginning to 
understand why codrdination had scat- 
tered so badly. 


“We had,” said he, “a group of re- 
markably brilliant men. The trouble 
seems to have been that they knew 
everything about everything except 
Life.” 


|g ea summer we will get along 
without some of our tomatoes, 
melons, fresh asparagus, and sea fish. 
We may not miss the sugar we used 
to put in our coffee because we may 
not have any coffee. We are not apt 
to get down to half rations, but a three- 
quarter ration is a possibility. 

We may have a 10,000,000-man 
Army—your guess is as good as mine 
—we have an expanding Navy, and 
2,300 new ships will be added to the 
mercantile marine we have now. Every 
man on a ship or in the line means ten 
or more men at work for him behind 
the line. Farms are losing their sons 
and hired hands and their places can- 
not be satisfactorily filled immediately 
by volunteers and willing girls. Farm- 
ing is a skilled occupation. Out in Cali- 
fornia they know what this means. Our 
foods are going to the armed forces 
and to our allies and yet fruits are rot- 
ting on the bough and vegetables in 
the ground. If the war is as long as 
Admiral Stirling says it will be the sys- 
tem will ultimately be improved. But 
for the present and the immediate fu- 
ture we will just do the best we can. 


e 


camps, and stations in the fiscal year 1942 was approximately 


q “THE electrical energy consumed by the Army at posts, 


equal to that used in one month in New York city or to the 
total energy consumed in Washington, D. C., in one year. 
The 9,470 miles of electrical distribution systems would 
reach from Chicago to Darwin, Australia, and the poles, if 
laid end to end, would stretch from New York city to San 


Francisco.” 
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There was a time during which every 
new problem could be met by a new 
committee, administration, authority, 
bureau, codrdination, or control. 

It really looks, now, as though we 
will have to get down to business. El- 
mer Davis said we are only ankle-deep 
in war. We will be in it up to our vest 
pockets in 1943. 

The different plans by which we can 
cut the use of electricity are under dis- 
cussion. The utility companies have 
pulled miracles out of their hats. They 
have kept up with the demand except 
for temporary and sporadic incidents, 
but they cannot continue to keep up be- 
cause the demand is increasing enor- 
mously. The size of the increase is un- 
predictable. By the end of 1943 this 
country will be one vast camp and work- 
shop. Do not persuade yourself that the 
war will be finished in 1943. If it is, the 
best military brains in the United States 
and Great Britain will all have been 
wrong. The manner in which the de- 
mand will be met is no more foresee- 
able, but it will be met. An incident 
will make that phase of the future clear. 


7. Federal authorities put on a 
campaign for scrap metal and in 
Nebraska managed to gather fifteen 
pounds per person. 

“This,” said the Federal scrap-gath- 
erers, in effect, “is fine. Just see what 
we Federal officials can do.” 

The Omaha World-Herald seems to 
have been cynically reminded of the 
frog and ox fable. The frog blew him- 
self up like a balloon but he never did 
get to ox-size. 

“Watch the people of Nebraska when 
they get a-going,” said the World- 
Herald. The paper put on a campaign 
in the kind of language the people un- 
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derstand. No Ph.D. stuff. Pretty soo, 
it had gathered 101 pounds per perso, 
and the chances are that if the Worl 
Herald spit on its hands it could scrap 


got under way in this country, but yw 
are getting. When we are under fy! 
headway the civilian use of electricity 
must of necessity be checked. 

If the utility companies were no 


juice needed, and—following the for 
mula—cut the rates as they go along 
But they cannot get the steel and cop 
per and turbines and fuel they musi 
have if they are to enlarge to meet th 
increasing demand. Submarines hav 
knocked out oil tankers and the rai 
roads must do their best to meet the 
calls for coal and other war needs have 
loaded the railroads to the last notch. 

The conclusion is unescapable. The 
rest of us must use less juice. 


tie comprehend, even in some slight 
degree, the manner in which the 
market for electricity has been boosted 
we might look at the operations of the 
U. S. Army Engineers. In peace times 
they carry on the greatest construction 
business in the world. This sounds like 
pretty high-flying language, but it ap- 
pears to be the truth. Doubters are 
urged to look at the last peace-time re 
port of the Engineers, which weighs 
about 6 pounds and contains figures 
that stun the onlooker. That was for 
peace-time operations only. 

Then we bulged into the war and tt 
became necessary to expand our Amy 
of 174,000 men—counting every nos 
down tothe errand boys—into an Army 
large enough to fight all over the world 
We have Army units today in perhaps 
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Interference with Nonessential Lighting Only 


“_.. there ts no intention on the part of the WPB to interfere with 
any but nonessential lighting, unless future conditions compel such 
interference. The services exempted from interference now include 
hospitals, prisons, transportation, pipe lines and their adjuncts, com- 
munications, although commercial broadcasting may be deprived of 
power if necessary, and war production plants of all kinds.” 





40 different places. The constant fear 
of the outsider is that some of them 
are so small that they will be trapped 
and destroyed, as were our men on 
Bataan. But more are being sent out 
as rapidly as they are trained. To train 
them enormous cantonments and bar- 
racks were necessary. To furnish them 
the weapons and instruments and mu- 
nitions they must have, the Engineers 
were obliged to build or contract for 
huge factories in a hurry. Peace-time 
industry was not geared to take this job 
overnight—except in a few isolated in- 
stances. Statistics are usually distress- 
ing and boring, but they are not to be 
avoided at this moment. 

Bear in mind that this load was 
slapped on top of the ordinary peace- 
time load of the United States, and 
with mighty little time granted in which 
to do the loading. Altogether it was a 
staggering load to provide for. 
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. i ‘HE floor area of the new perma- 


nent buildings was 149,107,000 
square feet, and of the new temporary 
buildings 475,609,450 square feet. 
These required the pumping of 549,- 
961,000 gallons of water each day, the 
filtration of 128,951,000 gallons, and 
the building of 4,720 miles of water 
mains, and 6,225 miles of sewers. On 
the 11,000,000 acres of military reser- 
vations there were 111,673,000 square 
yards of roads and 1,084 miles of rail- 
roads and 9,470 miles of electrical dis- 
tribution lines. The 43,416,000 square 
feet of mess halls would, if laid end to 
end at the 25-foot width, reach from 
Chicago to Columbus, Ohio. The en- 
tire population of Kansas City, Kan- 
sas, could be bedded down in the troop 
hospitals. The combined drill grounds 
are three-fourths as large as Rhode 
Island. 

The electrical energy consumed by 
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the Army at posts, camps, and stations 
in the fiscal year 1942 was approxi- 
mately equal to that used in one month 
in New York city or to the total energy 
consumed in Washington, D. C., in one 
year. The 9,470 miles of electrical dis- 
tribution systems would reach from 
Chicago to Darwin, Australia, and the 
poles, if laid end to end, would stretch 
from New York city to San Francisco. 
The pumping capacity of the water 
supply systems would meet all the re- 
quirements of Iowa and Kansas and 
the mains would reach from Chicago 
to Rome, Italy. 

Fire protection apparatus was set up 
in all the posts, camps, and stations in 
which utilities are a responsibility of 
the Engineers, and 21,135 electric re- 
frigerators were installed. Among the 
miscellaneous electric equipment re- 
quired were 145,200 fans, 5,860,660 
inside lighting outlets, serving 17,581,- 
980 lamps and 101,167 street lights 
with 303,501 lamps on 2,485 miles. 
These required 151,000 distribution 
transformers, 449,000 kilovolt am- 
peres of substation transformer ca- 
pacity, 63,600 kilovolt amperes of gen- 
erators, which consumed 1,669,458,- 
000 kilowatt hours. 


HESE figures show only the 
Army’s use of electricity. 

No one knows what American in- 
dustry has used in the course of its in- 
credible conversion and expansion to 
war production. By this is meant the 
additional use of current. The Fed- 
eral Power Commission has furnished 
some over-all figures which may aid 
comprehension, however. In July, 
1942, the electric energy produced for 
public use totaled 15,762,924,000 kilo- 
watt hours, which was an increase of 
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11.9 per cent over July of 1941. } 
July of 1942 the average daily produ. 
tion for public use was 541,681,00) 


kilowatt hours, an increase of 1.9 peri 


cent over the previous month. For the 
twelve months ending in July 31, 1942 


the total production for public use was 


176,830,491,000 kilowatt hours, an ip. 
crease of 14 per cent over the previo 
year, and the capacity of generating 
plants had increased 284,071 kilowatts 
in the year to a total of 45,620,864, and 
the returns may not all be in. 

And we have only gotten started on 
this war production. 

And—as has been observed—it wil 
be difficult to increase the total gen. 
erating capacity because of the short. 
age of certain raw materials. There 
will be an increase, of course, but when 
and to what extent it is not possible 
now to state accurately. 

That adds up to the necessity for 
economy in the use of power. 

But these economies will probably 
be regional. No over-all reduction in 
the use of current is contemplated a 
this time. The weekly Washington 
utility letter (No. 450) of the PUR 
Executive Information Service int- 
cates that a graduated climb on the 
power resources will reach the peak 
load in 1943 and will then be stabilized 
to the end of 1944. During this period 
of increasing demand it will presum- 
ably be necessary to make use of every 
expedient to carry the war load. This 
is by no means a simple problem. 


ewe grids in many regions could 
transfer power from city to city, 


if the hours of factory operation wert 
properly synchronized. But if New 
York city were to black out completely 
ona raid alarm, the power which would 
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ot be used might not be usable in a 
.Mijistant city because the workers would 
ot be at their machines. Some cities 
bre dimming out and by this the load 
is decreased but the power made avail- 
able seems not at present to be used 
elsewhere, nor can it be until and un- 
less the dimout becomes a perma- 
nency for a definite period. Some fac- 
tories which have been producing for 
civilian purposes have been closed-— 
thousands of them—but it seems prob- 
able that the power which would 
seemingly be saved would be used in 
other factories now running on war 
work, The daily peak loads may be 
fattened out by staggering work 
hours. A few seasonal loads may be 
reduced or dispensed with. Strikes 
and stoppages are not a help, for the 
power not used at such times cannot 
be saved for future use and the net re- 
sult in many cases would be increased 
demand for power in order that the 
deficiencies be made up. 

Not every region will be affected. 
But it is taken for granted that here 
and there power economies will be in- 
sisted on. 

Night baseball may be out, for in- 
stance. In a city well supplied with 
fuel oil or coal and with not too many 
factories running night shifts, baseball 
might be possible. Such a city would 
be called on to explain why it burned 
fuel oil when its neighbor was run- 
ning short. Lights on the marquees of 


the movie houses may be cut down in 
some regions. The electrical com- 
panies have been promoting fluorescent 
lights in some parts—which is a decent 
thing for them to do because the new 
lights use less current and the revenue 
is thereby decreased—and some of the 
hotels may be compelled, ultimately. 
to unscrew a few bulbs in their bed- 
rooms. 


a 


i all a traveling man does not 
need indirect lighting around 
the walls, two lights over the big 
dresser, two over the little dresser, two 
over the desk, which hasn’t any ink 
anyhow, two reading lamps, and four 
lights in the bathroom, and all at the 
same time. That is, he does not if he 
is a bachelor. Or practically a bachelor. 
At home we can go back to the old cus- 
tom of turning out lights when we 
leave a room, which we had forgotten 
how to do since the bulbs got so cheap 
and excellent and the rates so low that 
not one householder in forty can tell 
what was last month’s bill. The power 
branch of the War Production Board 
has made these things clear. Omitting 
the whereases of Order L-94 it is 
stated that: 
There are power shortages in cer- 
tain regions: 
The restriction, curtailment, and 
gridding of power in such regions are 
necessary and appropriate; when 


orders are issued they are to be 
obeyed. 


e 


phide has cut the use of phenol fiber by 40 per cent, not to 


q “THE use of waste recovered from water polluted by sul- 


speak of cleaning up some rivers which may ultimately again 
be fishable in consequence. The Bell system has cut the use 
of aluminum by 90 per cent, of crude rubber by 80 per cent, 


and copper by 70 per cent.” 
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There are four pages of Order L- 
94, but the gist is stated above. The. 
WPB has power to do anything it 
wishes and the person who fails to 
obey or tries to conceal information is 
guilty of a crime and may be fined and 
imprisoned. Materials for construc- 
tion and repair are under priority con- 
trol and the companies which need 
such materials must demonstrate they 
are needed for war work. The REA is 
one of the sufferers under this order. 
It was going right ahead with its busi- 
ness of taking current to farms when 
it was stopped. This was pretty re- 
markable, for the REA had the back- 
ing of Mrs. Roosevelt, some of the 
farm organizations, the do-gooder 
phalanx, and regional politicians. Its 
headquarters were coincidentally re- 
moved to the Middle West so that its 
Number One Boys were restrained 
from fainting in the White House 
grounds. It really began to look as 
though we were getting into the war. 


esseos the provisions of L-94 air 
conditioning in stores, offices, 
and homes may be shut off. It is very 
likely that some of the air-conditioning 
machines and outlets may be taken over 
if the present need for more raw mate- 
rials is not otherwise met. Electric 
heat for urban and suburban cars may 
give way to the old-fashioned straw 
covering for the floors. This is condi- 
tioned by the fact that straw may be 
hard to get and that in some regions 
heatless cars would bring about colds, 
rheums, and pneumonia and that the 
Army will take so many doctors that 
any needless addition to health risks 
would result in political outbreaks. 
Show window and show case lighting 
will be forbidden even in many com- 


OCT. 22, 1942 


munities in which there is no shortage’. 


of power in order to encourage the 
blackout psychology in the event of 
improbable enemy raids. However 
there is not at the present any inten. 
tion of interfering with ordinary 
street lighting, police, or fire depart. 
ment signal apparatus, lighting in com. 
pliance with war regulations, or the 
essential lighting of airports and war 
production plants. 

To put it briefly, there is no inten. 
tion on the part of the WPB to inter. 
fere with any but nonessential light. 
ing, unless future conditions compl 
such interference. 


y tw services exempted from inter. 
ference now include hospitals, 
prisons, transportation, pipe lines and 
their adjuncts, communications, al- 
though commercial broadcasting may 
be deprived of power if necessary, and 
war production plants of all kinds. In 
order to insure fuel for the use of 
electric utilities, hot water supplies may 
be rationed by setting up limitations on 
hours, and work has been ordered 
stopped on projects which would pro- 
duce 2,000,000 kilowatts of energy. 
The Consolidated Edison in New 
York city had under way a 50,000-kilo- 
watt expansion which was greatly 
needed, and companies in other cities 
have also been compelled to stop work. 
It is unfortunate that the WPB did 
not make clear just where the line is to 
be drawn at which expansion for non- 
war purposes must stop. The admin- 
istration has finally avowedly for- 
saken its determination to put through 
the St. Lawrence project under a 
“war-work” title. This was forced by 
the admitted fact that it could not be 
completed under four to six years and 
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would use enormous quantities of ma- 
erial and man power which it would 
keem suicidal to withdraw from the 
real work of producing for war. 

The utilities and communications 
companies seem to be cooperating in a 
way that would earn them unlimited 
praise in less feverish times. The 
Western Union is now able to trans- 
mit automatically a message to 36 
cities and then on to another 36 cities 
until the country has been covered. 
Long before Pearl Harbor the Bell 
company saw the pinch coming, and 
by the use of alternatives has released 
hundreds of tons of essential metals 
for war use. Western Electric is using 
plastics in many places where they had 
been looked on as impossible. Zinc to 
the sum of 2,000,000 pounds has been 
saved, to use a single example. 


T “HE use of waste recovered from 


water polluted by sulphide has 
cut the use of phenol fiber by 40 per 
cent, not to speak of cleaning up some 
rivers which may ultimately again be 
fishable in consequence. The Bell sys- 
tem has cut the use of aluminum by 


90 per cent, of crude rubber by 80 per 
cent, and copper by 70 per cent. In 
Western Electric’s subsidiary, the 
Nassau Smelting Company on Staten 
Island, New York, 3,000,000 pounds 
of solder were recovered last year, and 
an annual total of 48,000,000 pounds 
of reborn metal. The type “K”’ carrier 
permits the simultaneous use of 2 
cables for 12 conversations and 
can often be installed on existing 
cables without impairing their effi- 
ciency. On the coaxial cable as many 
as 480 simultaneous conversations 
can be carried on. If the total carrier 
circuit mileage that will be installed by 
the end of the year were to be dupli- 
cated by ordinary open wire and cable 
construction, between 300,000 and 
400,000 tons of additional copper 
would be needed. 

The average American will not 
know anything of this. He may find 
fewer elevators, less light, not so much 
refrigeration and electric heating, per- 
haps difficulty in telegraphing and tele- 
phoning unless he can show a real 
need. But he will not complain. In other 
words there is a war on. 





Dangers of a Planned Economy 


coVWVe all recognize that to wage modern war successfully requires 
the temporary relinquishment of many of our cherished free- 
doms. The devil must be fought with fire. Hence it is doubly important 
that at a time like this every citizen should be on guard lest, when the 
present emergency is over, we find ourselves with only the empty shell 
of the Republic we are now giving our lives and our treasure to defend. 


“If the government once starts planning the economic affairs of our 
basic industries in time of peace, the process will inevitably have to be 
extended to every phase of our economic life. Our economic processes 
are so closely interrelated that sooner or later government would have 
to tell each one of us what we could buy, when and where we could 
buy it, and at what price, what we could produce, how much we could 
produce, where we could work, and for what wages. There would be 
no stopping short of the bitter end.” 

—H. W. Prentis, Jr., 
President, Armstrong Cork Company. 
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The Case for Taxation of 
Publicly Owned Utilities 


The Senate Finance Committee recently, by a close vote, agreed to 
tax the income on all state and local government securities that may 
be issued hereafter. Is this the first step in the direction of removing 
the exemption of government securities and the properties which they 
finance from the operation of ordinary tax laws applicable to other 
securities and enterprises? This author recapitulates the fundamental 
arguments against continuation of such exemptions as they are applied 
to publicly owned utilities. 


By K. C. CHRISTENSEN 


\ N J 1Tu taxation at levels unprece- 
dented in our history, the re- 
sponsibility of achieving an 
equitable distribution of the burden of 
taxation takes on added significance. 
The American people have indicated in 
no uncertain terms their patriotic 
willingness to bear an almost crushing 
burden of taxation, not only for the 
purpose of paying out of current in- 
come as much as possible of the cost of 
the war effort, but also for the purpose 
of avoiding inflation. In return, it is 
reasonable for them to expect equality 
of sacrifice. Certainly, the individual 
taxpayer is entitled to the assurance 
that no person or group of persons with 
equal ability to pay is enjoying im- 
munity from any tax on the same serv- 
ice or commodity which he himself, 
directly or indirectly, is required to 
pay. 
OCT. 22, 1942 


Consider, then, the case of those 
served by publicly owned utilities. Al- 
though it is true that a few taxing 
jurisdictions subject publicly owned 
utilities to taxation, yet for practical 
purposes it can be accepted as a general 
rule that publicly owned utilities, or 
more properly those they serve, enjoy 
virtually complete immunity from tax- 
ation on utility service in the United 
States today. To many people the 
knowledge that publicly owned utilities 
are exempt from taxation comes as a 
distinct surprise. 


N effect, therefore, that portion of 
the population served by publicly 
owned utilities makes little or no con- 
tribution in the form of taxes on utility 
service to help defray the costs of gov- 
ernment, whereas those served by pri- 
vately owned utilities are required to 
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THE CASE FOR TAXATION OF PUBLICLY OWNED UTILITIES 


pay substantial and constantly increas- 
ing amounts in taxes which, although 
hidden in their monthly bills for serv- 
ice, are collected by the utilities and 
turned over to the local, state, and Fed- 
eral governments. On the surface at 
least, it must be admitted that this 
would appear to be a discriminatory 
policy. There is reason to believe that 
those served by publicly owned utili- 
ties, scattered as they are throughout 
the country and of all income levels, 
are as a group equaily able to support 
the necessary functions of government 
by taxation on utility service as are 
those served by privately owned 
utilities. 

These observations are made with 
full knowledge that there are some 
comparative rate studies, including 
those published by the Federal Power 
Commission, which indicate that some 
publicly owned utilities make cash con- 
tributions and perform free services, in 
lieu of taxes, equal to and sometimes 
exceeding the taxes paid by privately 
owned utilities. More of this will be 
said later. 

Tax exemption of publicly owned 
utilities is only one of a rather long list 
of exemptions existing in our tax 
structure which, if there ever was any 
valid reason for their existence, can no 
longer be justified under present con- 
ditions. The time is long overdue for 
a reappraisal of all of those practices 
and doctrines which, expressed through 
statutory enactment and judicial inter- 
pretation, have operated to exempt 
growing segments of wealth and in- 
come from taxation. Most tax exemp- 
tions, in any event, require constant 
vigilance, for the reason that once es- 
tablished they tend to become frozen 
in the tax structure where their iden- 
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tity and magnitude are largely lost to 
public scrutiny. The fact that an ex- 
emption was once established should 
not mean that its existence in the tax 
structure is insured in perpetuity. 


NDEFENSIBLE and unsound tax ex- 
emptions result in the loss of need- 
ed tax revenues and distort the apparent 
distribution of the tax burden. But, 
what is more important, such exemp- 
tions invalidate the ability-to-pay 
principle of taxation to which we in a 
democratic society are presumably 
committed. Universality of taxation is 
certainly one of the tenets of a demo- 
cratic society, and it is no wonder that 
immunity from taxation early came to 
be considered a form of special privi- 
lege which society should curtail to the 
minimum. 

The fact that it has long been our 
policy to exempt publicly owned utili- 
ties from taxation does not mean that 
we should compound the error and al- 
low past practice to control and pre- 
clude remedial action today. Under 
any conditions, we should undertake 
to correct demonstrable inequities in 
our tax system, but now there are par- 
ticularly compelling reasons why the 
case for taxation should be given a full 
public hearing. 

The first and most obvious is the 
need for a broader tax base on which 
the mounting costs of government may 
be assessed, particularly for the war ef- 
fort. We are now approaching levels 
of taxation which would have been 
undreamed of a few years ago, and jus- 
tice demands that the impact of this 
burden be distributed as equitably and 
broadly as possible, and without dis- 
crimination. 

The second reason arises from the 
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fact that the public ownership move- 
ment, largely inspired and directed 
from the nation’s capital, has received 
considerable impetus in recent years. 
One effect of this has been to bring 
about a still further reduction in the 
tax base, and a shrinking tax base in 
the face of increasing tax levels is most 
certainly a grave matter of public 
concern. 


non case for taxation of publicly 
owned utilities rests principally 
on the grounds that our present policy 
of exemption results in a maldistribu- 
tion of the tax burden. The aggregate 
tax burden—local, state, and Federal 
—is no less by reason of the exemption 
now granted publicly owned utilities. 
So it follows that the tax revenues 
which would be obtained from publicly 
owned utilities, if they were taxed on a 
parity with privately owned utilities, 
are merely shifted to other taxpayers. 
The effect of tax exemption, then, is to 
subsidize those served by publicly 
owned utilities at the expense of other 
taxpayers. 

It is sometimes argued that taxation 
of publicly owned utilities would be 
useless because, so the argument goes, 
it would amount to government taxing 
itself, or merely taking it out of one 
pocket and putting it in another. The 
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answer is, of course, that it is not gov- 
ernment that would be taxed, but the 
users of the service. Even the owning 
jurisdiction, such as the municipality, 
should tax its own utility system in 
order that the users of the service be 
made to pay their full cost of service, 
Publicly owned utilities, just as do 
privately owned utilities, need police 
and fire protection, utilize the city 
streets, and generally benefit from the 
outlays of government departments, 

It must be remembered, moreover, 
that there are over 175,000 taxing 
jurisdictions in the United States, 
often overlapping as many as twelve 
deep, ranging from local mosquito 
abatement districts to the all-inclusive 
jurisdiction of the Federal govern- 
ment. Each of these taxing jurisdic- 
tions requires the same tax revenues ir- 
respective of whether utilities are pub- 
licly or privately owned, and an equi- 
table distribution of the tax burden will 
not be achieved unless both are taxed 
without discrimination. 


HE granting or withdrawal of 

immunity from taxation is almost 
always followed by a redistribution of 
the tax burden. The shift in taxes, 
which is the measure of the subsidy, 
caused by the practice of exempting 
publicly owned utilities from taxation, 


a rather long list of exemptions existing in our tax structure 


q “Tax exemption of publicly owned utilities is only one of 


which, if there ever was any valid reason for their existence, 
can no longer be justified under present conditions. The 
time is long overdue for a reappraisal of all of those prac- 
tices and doctrines which, expressed through statutory en- 
actment and judicial interpretation, have operated to exempt 
growing segments of wealth and income from taxation.” 
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and the redistribution which would re- 
sult were they brought under the tax 
laws, can perhaps best be illustrated in 
the case of local property taxes. For, 
if the assessed value for property tax 
purposes of a publicly owned utility is 
known or can be approximated, the 
shift in taxation may be precisely cal- 
culated. 

Assume a municipality with a pub- 
lily owned electric utility which would 
have an assessed valuation of $2,000,- 
000 for property tax purposes. If the 
county in which it is located had an as- 
sessed valuation of $100,000,000 with- 
out the inclusion of the municipally 
owned electric utility and a tax rate of 
$3 per hundred, then a simple arith- 
metical calculation will show that the 
inclusion of the municipally owned 
utility on the tax rolls would increase 
the assessed valuation of the county to 
$102,000,000 and reduce the tax rate 
to $2.94 per hundred. 

The aggregate tax revenue to be 
raised by the county from property 
taxes would remain the same, with or 
without the inclusion of the municipal- 
ly owned utility, so that without the 
municipally owned utility on the tax 
rolls, the taxpayers at large in the 
county must pay 6 cents more in their 
tax rate than they otherwise would, or 
a total of $60,000 a year. In effect, 
therefore, property owners residing in 
other cities and in the rural areas of 
the county are making an annual cash 
donation equal to 6 cents on each 
$100 of assessed value of property 
which they own to the patrons of the 
municipally owned utility, and receiv- 
ing nothing in return. 


 yrsenes publicly owned utilities are 
for the most part confined to ur- 
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ban areas, usually municipalities, it is 
apparent that their exemption so far as 
property taxes are concerned works the 
greatest hardship on the rural and 
agricultural populations. With all our 
efforts to help the farmer, it is incon- 
sistent, to say the least, to continue to 
shift taxes on to the farmer which 
rightfully should be assessed against 
those in urban areas. 

The shift which the policy of tax 
exemption of publicly owned utilities 
effects in state and Federal taxation is 
more remote, but none the less real. 
Those served by privately owned elec- 
tric utilities, for example, are required 
to pay a 34 per cent Federal excise tax 
on electrical energy, which, although 
hidden in their monthly bills for serv- 
ice, is gathered by the utilities and sent 
on to Washington. On the other hand, 
those served by publicly owned electric 
utilities, by reason of a statutory ex- 
empting clause, are not required to pay 
this tax. On what grounds such palpa- 
ble discrimination is justified defies 
explanation. 

When it is remembered that publicly 
owned utilities are exempt from all the 
other Federal taxes, such as corpora- 
tion income tax, paid by privately 
owned utilities as well, it is evident that 
those served by privately owned utili- 
ties are carrying more of the burden of 
Federal taxation than are those served 
by publicly owned utilities. In effect, a 
Federal subsidy is granted the patrons 
of publicly owned utilities. 


Se bring publicly owned utilities 
under the tax laws on a parity 
with privately owned utilities would in 
theory, at least, cause no additive in- 
crease in the aggregate tax burden, but 
rather a redistribution on a more 
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Taxing Jurisdictions in the United States 


“. . . there are over 175,000 taxing jurisdictions in the United States, 

often overlapping as many as twelve deep, ranging from local mosquito 

abatement districts to the all-inclusive jurisdiction of the Federal gov- 

ernment. Each of these taxing jurisdictions requires the same tax reve- 

nues irrespective of whether utilities are publicly or privately owned, 

and an equitable distribution of the tax burden will not be achieved 
unless both are taxed without discrimination.” 





equitable basis. The illustration given 
for local property taxes demonstrates 


how this redistribution would be ef- 
fected. In the case of Federal taxes, 
however, the additional revenue, al- 
though substantial in itself, which 
would be received from publicly owned 
utilities would hardly be sufficient to 
warrant changing existing rates, and 
the extension of Federal taxation at 
present rates would simply yield addi- 
tional revenues over and above those 
now collected. This is not to say that 
such redistribution is not possible in 
practice as well as in theory. In the 
case of the Federal excise tax on elec- 
tric energy, for example, we could 
either leave the rate at 34 per cent and 
obtain additional revenue, or reduce 
the rate to a calculable point, say 3 per 
cent, which by the inclusion of the 
publicly owned utilities would leave the 
total yield from this tax at about the 
same amount. 
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It is axiomatic that the general level 
of taxation bears a close and intimate 
relationship to the level of utility rates, 
and in view of the high and increasing 
levels of taxation which the privately 
owned utilities are required to pay, 
which in the case of electric utilities 
will probably exceed 25 per cent of 
gross revenues in 1942, it should be 
obvious on its face that tax-exempt 
publicly owned utilities should be able 
to serve at lower rates than privately 
owned utilities, all other things being 
equal. This is on the assumption, of 
course, that publicly owned utilities 
pass on to their customers in the form 
of lower rates the subsidy which re- 
sults from tax exemption. In actual 
practice, however, some publicly owned 
utilities do not pass on the subsidy 
which, in many instances, enables them 
to show substantial “profits” from 
their operations. The disposition of 
these so-called “profits” usually takes 
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THE CASE FOR TAXATION OF PUBLICLY OWNED UTILITIES 


the form of cash contributions to the 
general funds of the municipalities, 
and are used in lieu of local property 
taxes. It is largely in this manner that 
some municipalities with tax-exempt 
utilities are able to achieve relatively 
low tax rates, although it is bynomeans 
true that low tax rates generally pre- 
vail where municipal ownership exists. 


| one on the subject of these cash 
contributions, sometimes re- 
ferred to as “‘in lieu taxes,”’ cognizance 
should be taken of a misapprehension 
that has unfortunately come to be as- 
sociated with them. Certain studies 
made for specific or limited periods of 
time have claimed to demonstrate that 
these cash contributions, together with 
the value of free services performed by 
publicly owned utilities, often equal or 
exceed the taxes paid by privately 
owned utilities, both measured as a per- 
centage of gross revenues. As a result, 
some have concluded that, although 
publicly owned utilities pay little or no 
taxes as such, the equivalent is paid in 
the form of cash contributions and free 
services which in practical effect places 
them on a parity with privately owned 
utilities with respect to taxation. In 
view of this fact, they argue, it is spe- 
cious to urge taxation of publicly 
owned utilities when they already pay 
the equivalent in cash contributions 
and the value of free services. 


Rs of all, a few observations con- 
cerning the nature of these cash 
contributions should be made. These 
cash contributions are not in any sense 
mandatory or continuing obligations, 
as are the taxes paid by privately 
owned utilities, and under changing 
conditions such as increases in costs or 
decreases in revenues may decrease or 
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even disappear. Moreover, the true 
nature of these cash contributions can 
only be determined by a case study of 
each individual publicly owned utility. 
In the case of some publicly owned 
utilities, for example, taxpayers with- 
in the owning jurisdiction have in pe- 
riods of inadequate earnings been re- 
quired to pay the bond interest of their 
utilities, or to make contributions for 
capital additions, in which case subse- 
quent cash contributions should be 
considered, in part at least, as a return 
on investment. Again, these cash con- 
tributions may result from charging 
rates for service higher than otherwise 
necessary, or from a failure to make 
adequate provision for depreciation. 

Fundamentally, however, this argu- 
ment ignores the inescapable fact that 
the existing maldistribution of the tax 
burden is no way corrected by reason 
of these cash contributions and free 
services, regardless of their nature or 
magnitude, which accrue solely to the 
benefit of the owning jurisdiction, such 
as the municipality. The overlapping 
taxing jurisdictions, such as_ the 
county, state, and Federal govern- 
ments, are still precluded from taxing 
local publicly owned utilities by reason 
of our present inequitable policy of ex- 
emption. Moreover, it has already 
been shown that these cash contribu- 
tions result, in whole or in part, from 
what is in effect an expropriation of tax 
revenues which rightfully belong to 
other taxing jurisdictions. 

Obviously, if publicly owned utili- 
ties were taxed on a parity with pri- 
vately owned utilities, these cash con- 
tributions would be substantially re- 
duced or even wiped out, depending on 
the amount of taxes which would be 
paid the overlapping taxing jurisdic- 
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tions if our present practice of exemp- 
tion were removed. It must be con- 
cluded, therefore, that the existence of 
these cash contributions and free serv- 
ices in no way vitiates the case for 
taxation of publicly owned utilities. 


HE shift in taxation which the 
practice of exempting publicly 
owned utilities necessarily produces is 
not generally understood by the pub- 
lic. If we could assume that publicly 
owned utilities had always been taxed, 
and then suddenly have it proposed 
that each taxing jurisdiction benefited 
return the taxes collected by subven- 
tion or grant, it is highly doubtful if 
public approval would be forthcoming. 
Such action would under these condi- 
tions be recognized as a subsidy. Yet 
tax exemption accomplishes the same 
end; but because the subsidy is hidden 
and long since frozen in the tax struc- 
ture, few are aware of its existence. 
It is not denied that tax-free utility 
service would be highly desirable in it- 
self, both public and private, but be- 
cause governments must have tax rev- 
enues to carry on their essential func- 
tions, utility service must be taxed as 


are other services and commodities, (Oy 
the other hand, utility services should 
not be taxed at unreasonable levels 
nor should they be singled out for spe. 
cial levies. All taxes on utility sery. 
ices are, generally speaking, indirect 
forms of consumption taxes, and as 
such are deterrents to consumption, 
narrow the availability of the service, 
and are regressive in their nature inas. 
much as they fall heaviest on those 
least able to pay. For these reasons, 
excessive taxes on utility services are 
neither economically sound nor social- 
ly desirable. 

The conclusion is inescapable that 
tax exemption of publicly owned utili- 
ties is wrong in principle and defeats 
fiscal justice. Now is the time to cour- 
ageously face the issue and adopt once 
and for all a policy of full tax parity 
for publicly owned utilities. To tax 
publicly owned utilities will not only 
serve to equalize the burden of taxa- 
tion now prevailing, but will broaden 
the tax base to meet the still higher 
levels of taxation that are now inevi- 
table. 

It will also eliminate unfair dis- 
crimination against private utilities. 





OPA on Utility Rates and Taxes 


[* the October 8th issue of Pustic Utitities FortNIGHTLY, page 471, 

an article by Francis X. Welch suggested that Harry R. Booth, OPA 
utilities counsel, had argued in favor of disallowing utility war taxes 
as well as cutting down the return for the duration. A further examina- 
tion of Mr. Booth’s argument indicates that he was making this con- 
tention in alternative form. In other words, extraordinary taxes for 
war purposes should not be allowed as regular operating expenses 
where a utility will also receive a normal rate of return; but where 
they are so allowed, the return should be modified to reflect pressure of 
war conditions. It has also been pointed out that OPA has not opposed 
utility rate increases indiscriminately or arbitrarily, but that it has tried 
to confine its opposition to increase proposals which tt believed would 
have an unjustifiably inflationary effect. 
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Maine Getting Ready to Ration 
Electricity if Necessary 


Studies of water storage and other factors are being 
made and the facts tabulated by the public utilities 
commission in collaboration with utilities so that 
if a shortage of power develops the data are avail- 
able for the handling intelligently and fairly of an 
embarrassing problem. 


By FRANK E. SOUTHARD 
CHAIRMAN, MAINE PUBLIC UTILITIES COMMISSION 


are finding present times inter- 


r NHE operators of electric utilities 
esting. They are told: 


(a) that they have not enough pro- 
ducing capacity for present and fu- 
ture demands ; 

(b) that they have enough for pres- 
ent demands; or, 


(c) that they have not enough for 
present demands. 


j= catch in (a) is “future de- 
mands.” By adding predictable 
demands and unpredictable demands, 
one gets any conclusion he desires. A 
shortage of electricity is easily procur- 
able. Solemn warnings are issued, 
based on facts and on fictions. Facts 
™ are so tampered with that they lose the 
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inherent value supposed to be pos- 
sessed by them. Imaginings are cast 
into the brew which cause the pot to 
boil over. 

If the plant be hydroelectric in char- 
acter, Old Man Weather plays his part. 
Man struggles with “averages” of 
rainfall, etc., which sometimes prove 
unreliable. The rains come and the 
rains go. The snows fall and melt. The 
run-off is good or bad. The operator 
prays or curses. Some of them have 
now acquired the facility of doing both 
at once, this being recognized as a veri- 
table accomplishment. The most ap- 
proved method is to pray on the inhale, 
curse on the exhale. Should the plant 
be steam, ability to get oil or coal be- 
comes a matter of major importance. 
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If you cannot get oil, you should con- 
vert to coal; then your problem is sim- 
ple. All you have to do is to get coal. 
So the operator, doing his level best, 
tries to conserve water, if he has any; 
procure oil, if he can; develop a coal 
pile, if possible, by dint of straining 
with ODT, WPB, WSA, D of I, SFC, 
etc., then finding he has to start all 
over again to get equipment to burn 
coal. No one has yet advised wood for 
fuel in utility generating plants. It is 
just a thought and is not a good one. 


M ANY people have the idea that the 
state of Maine is a strictly hy- 
droelectric area, with our hundreds of 
lakes, thousands of streams, and three 
large rivers. By the fall of 1941—one 
of our worst drought periods—those 
lakes had become damp blotches; the 
streams mere trickles; and the rivers 
reduced to canoe navigability. Then 
the farsightedness of our utility chief- 
tains proved a very present help in 
trouble. Auxiliary steam plants carried 
50 per cent of the total load, and it was 
necessary to cut back only a very few 
secondary power customers. Then, by 
reason of just retribution, which falls 
on all commissions, and for no good 
reason at all, the fall rains began to 
arrive in appreciable quantities. This 
proved the close relationship of the 
commission or the secondary power 
customer with the Almighty—prob- 
ably the latter rather than the former. 

Providing for expanding or unex- 
pected demands is of vital importance. 
Any unbiased observer will no doubt 
credit the result where it belongs—and 
that is to the utility that had installed a 
large capacity steam generator, so that 
dependence of output could be further 
diversified. 
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B* midsummer, 1941, the result of 
tanker losses and diversions, of 
abnormally low-water conditions, the 
step-up of load capacity, owing to in. 
creasing defense industries, led to the 
conclusion that complete and proper 
studies should be made of capacity out- 
put and supply of electrical utilities, to 
the end that when rationing of power 
arrived, it could be put into effect with 
as little annoyance as possible. The gen- 
erating companies—the Bangor Hy- 
dro-Electric Company, the Central 
Maine Power Company, and the Cum- 
berland County Power & Light Com- 
pany, all entered whole-heartedly into a 
pooling of information, data, prog- 
nostications, and power. 

Studies of water storage were 
highly important. The commission de- 
sired to have tabulated pertinent data 
showing the condition from day to day 
of the reservoirs in the state. Rain— 
ground water—snow cover—snowfall 
—run-off reservoir capacity—stream 
flow—temperatures—were all blended 
into the picture. 

The accompanying graph on page 
549 shows at the top the actual load 
for the year 1942 to date, and a fore- 
cast for the remainder of this year. 

The next line shows the production 
of kilowatt hours by hydro in Maine in 
1940—a reasonably normal year— 
while the lower line is the estimate of 
steam production required in 1942. 

Each week there is computed the 
kilowatt-hour output of each generat- 
ing company—both hydro and steam. 
In the case of hydro generation, data 
were obtained on the river flow, the 
amount of precipitation in the area, 
and the amount of kilowatt hours re- 
maining in storage. Similar statistics 
for steam generation are kept, showing 


548 








MAINE GETTING READY TO RATION ELECTRICITY IF NECESSARY 





2 


1942 Load 





1940 Hydro 








1 L 
Jan. Feb. Mar. Apr. May June July Aug. Sept. Oct. Nov. Dec. 


MAINE POWER TREND 


the amount of oil or coal used and also 
received during the week, and the 
amount of oil or coal on hand at the 
end of the period. 

These tabulations give the commis- 
sion an accurate picture of just what 
is taking place. 

For each month a tabulation of con- 
sumptions by industries is made, di- 
vided according to the following list: 


1, Canning and food products. 

2. Cement and lime. 

3. Coal and oil. 

4. Coal—Storage. 

5. Commercial buildings—Offices. 
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6. Commercial buildings—Other. 
7. Communication. 
8. Fertilizer. 
9. Hides and leather. 
10. Institutions — Educational, hos- 
pitals. 
11. Institutions—State. 
12. Lumber and wood products. 
13. Metal trades. 
14. Oil cloth and floor covering. 
15. Oil line pumping. 
16. Printing and publishing. 
17. Pulp and paper. 
18. Quarrying. 
19. Shipbuilding— Metal. 
20. Shipbuilding—W ood. 
21. Shoes and findings. 
22. Slate and feldspar. 
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23. Textile—Cotton. 

24. Textile—Woolen. 

25. Transportation. 

26. U. S. government. 

27. Utilities—Gas and electric. 
28. Water pumping. 

29. Miscellaneous. 


And this tabulation also shows the 
amount of energy furnished by the 
utility or utilities to each of the indus- 
tries. 


A STUDY has also been made of the 
amount of industrial power 
which has or can be made available to 
the utilities of the state. While the 
amount involved is not large, it is an 


important factor to be considered in 
case of a curtailment in the use of elec. 
tricity. 

When and if a shortage of power 
develops, the commission is prepared 
to order cut-backs of the least disturb- 
ing nature to the war effort and to the 
public. 

The War Production Board is fur- 
nished with our reports weekly. WPB 
knows the extent of the war effort of 
each industry, and this extent varies, of 
course, almost day by day. But if cur- 
tailment is necessary, the data are avail- 
able to handle a distasteful and embar- 
rassing problem intelligently and, it is 
to be hoped, fairly. 





The Purpose of the AGA 


¢ “a e HE American Gas Association was formed in the main 
for two purposes: (1) to secure and disseminate use- 
ful information about the gas industry, and (2) to promote 
fundamental and applied research. There has never been any 
essential departure from these purposes. The carrying out of 
these aims has resulted in better and cheaper customer service, 
the development of more efficient and attractwe appliances, 
the creation of new uses for gas, and remarkable advance in 
the art of the industry itself. The public, responding to these 
betterments, has given us the largest number of customers in 
our history, over 18,000,000, which means, based upon the 
average family, that upwards of 85,000,000 people receive the 
benefits of gas.” 
—GeorcE S. HAWLEY, 
Former president, American Gas Association. 
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Central Valley Rounds 
Into Shape 


Part II] 


In his first instalment, Mr. North outlined the historical background of 
the Central Valley project, its statutory and competitive complications, 
and its relation to the nation’s war effort. In this article the author goes 
into the public ownership phases of the project with relation to both 


agricultural irrigation and publicly owned a 


operated electric generat- 


ing and distributing facilities. 


By THOMAS L. NORTH 


UNIQUE state-Federal situation 
has evolved with respect to the 
eventual administration of the 

completed project, arising from the 
fact that Central Valley was originally 
astate project. As the initial phase of 
the statewide water plan, the Central 
Valley project was recommended to the 
California legislature in 1931 by the 
division of water resources, state de- 
partment of public works, after ex- 
haustive engineering and economic 
studies. The $170,000,000 Central 
Valley project revenue bond issue was 
approved in 1933 by the state legisla- 
ture, and when forced to a referendum 
on December 19, 1933, was passed by 
the voters by the slender margin of 
459,712 to 426,109. However, it was 
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taken over as a Federal project on 
December 2, 1935, and has since fallen 
under the wing of the Bureau of 
Reclamation. 

The 1933 California law is still on 
the books, and the State Water Project 
Authority, created by the law, is still an 
active body. The authority is made up 
of five state officers: the director of 
public works, the attorney general, the 
comptroller, the treasurer, the director 
of finance. The state revenue bond is- 
sue, however, is frozen. The Central 
Valley Act, in authorizing the $170,- 
000,000 state bond issue, stated that 
this amount is to be diminished by the 
“contributions of the Federal govern- 
ment,” so that until the ultimate 
amount of such contribution is defi- 
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nitely established, no bonds can be 
marketed. Already, some $150,000,- 
000 has been appropriated by the Fed- 
eral government. 


.’ remained for Governor Culbert L. 
Olson to be inaugurated on January 
2, 1939, for the state government to 
again become active concerning the 
Central Valley project. The March, 
1939, issue of California Highways 
and Public Works, an official state 
publication, says: 

Early public distribution of power and 
water through the medium of the Central 
Valley project is one of Governor Olson’s 
most important if not his major govern- 
mental objective. Assuming the office of 
chief executive on January 2nd, Governor 
Olson lost no time in inaugurating the state 
administration’s public ownership move- 
ment. 

Typical of the many public utter- 
ances by the governor on this matter 
is the following statement from his in- 
augural address: 

It shall be the purpose of this administra- 
tion to promote the means for public owner- 
ship and operation of plants and distribution 
facilities for the distribution of this electric 
power for the people at cost. 

An immediate attempt (early in 
1939) was made to get a measure 
through the legislature designed to 
“unfreeze” the $170,000,000 of 
authorized revenue bonds. This meas- 
ure passed the senate but went down 
by only two votes in the assembly. 


managed Ickes has been very 
much in evidence in the public 
power issue thus created. His letter to 
Governor Olson dated January 18, 
1940, defining the Bureau of Reclama- 
tion’s long-range sphere of administra- 
tive interest, coincided with another 
strenuous Olson effort to push through 
a measure to obtain financing for the 
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state power program. This second 
proposal, incidentally, called for “yp. 
freezing” only $50,000,000 of the 
$170,000,000, but was killed in com. 
mittee. The California legislature js 
now characterized as strongly “econ. 
omy minded,” and Olson measures 
have found little support there. Goy. 
ernor Olson’s 4-year term expires on 
December 31, 1942. 

In this letter, which stands today as 
a basic document for future Central 
Valley operation, Secretary Ickes made 
it clearly known that the Bureau of 
Reclamation intends to operate this 
multipurpose project throughout its 
life, something that the state had 
hoped to take over in its entirety, 
However, following established cus- 
tom, it was indicated that properly qual- 
ified local agencies may operate the de- 
tailed water features of the project. 

The following excerpts from Secre- 
tary Ickes’ letter are considered so 
fundamental that they are reproduced 
below : 


In the sale of Central Valley power, the 
state, or an agency of the state acting in the 
interests of a group of public agencies hav- 
ing power outlets, would, under suitable 
conditions, be admirably qualified to receive 
the preference given in the law. The state 
of California, I feel, has responsibility in 
connection with the Central Valley project. 
This responsibility, in part at least, might be 
discharged by the state’s making itself ready 
to act as a power distributor or ready to act 
in the interests of public power distributors. 
The interest of the Department of the In- 
terior is to gain the widest possible public 
benefits from the project, and if it furthered 
this interest, I would be glad to make a con- 
tract with the state or a proper authority of 
the state for disposal of the Central Valley 
power. 

I have encouraged and will continue to 
encourage the state to help us in this man- 
ner. 

... If the state is to take all of the power 
which will be available, it will be necessary 
to organize and prepare public utility dis- 
tricts, or other proper organizations, in addi- 
tion to those now existing within economical 
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transmission distance of Shasta dam. I be- 
lieve this literally to be true. This responsi- 
bility, it seems to me, devolves principally 
upon the state. This brings up the question 
of financing the local power districts. On 
this point it seems clear that the state should 
prepare itself to finance these districts, or by 
legislation should permit them adequately 
to finance themselves. 


AILING thus far to secure state 

financing, the Water Power Au- 
thority nevertheless has remained ac- 
tive, and is continuing its efforts along 
the following lines: 

1. Preparation of a comprehensive 
engineering report on the means and 
methods of disposal of Central Valley 
project power, 

2. Assistance in the formation of 
public districts in areas desiring to 
purchase this power. 

3. Assistance to public agencies in 
determining methods of financing for 
public distribution of power. 


M*** difficult problems confront 
public power proponents in 
carrying forward their plans in Cali- 
fornia, aside from the fact that actual 
developments seem “‘out’’ for the dura- 
tion of the war. 

Not the least of these problems is the 
fact that Pacific Gas and Electric al- 
ready serves approximately 85 per cent 
of the farmers in its territory, leaving 
a relatively small and scattered market 
unserved. Condemnation of private 
facilities would require a favorable 
popular vote, and such elections have 
not fared well since 1933. Below is a 
record of public ownership elections in 
this area since 1933. 


Sacramento Municipal Utility District 
Tulare 
Fresno 


Redwood City is relatively far re- 
moved from the Central Valley area. 
San Francisco has turned municipal 
ownership down several times during 
this period—eight times in its history. 

The condemnation problem is typi- 
fied by the experience of the Sacra- 
mento Municipal Utility District, 
which is the largest prospect for use of 
public power, having made definite 
plans to use Central Valley power. This 
district includes the state capital city of 
Sacramento. The condemnation case 
has now been before the California 
Railroad Commission for over seven 
years, and no valuation has yet been 
handed down because of the unbeliev- 
able complications in arriving at a fair 
reconstruction new - less - depreciation 
value, including allowances for in- 
tangibles and severance damages. All 
such commission valuations are sub- 
ject to long, extended court reviews. 


HE Sacramento district contends 

that the properties have a value of 
$9,400,000, plus $563,000 for sever- 
ance damages, while the company is 
asking $12,500,000 as the market 
value of the properties, plus $5,802,981 
for severance damages. Of possible 
significance in this connection is the 
court’s valuation of $5,537,500 for 
Puget Sound Power & Light’s prop- 
erties in Whatcom county, Washing- 
ton. This sum was much higher than 
contended for by the public utility dis- 
trict, and, as a result, the district bond 
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issue failed to find bidders. While Sac- 
ramento approved $12,000,000 of 
highly marketable general obligation 
bonds in 1934, the city has grown 
sharply since then, which has brought 
substantial increases in Pacific Gas 
and Electric’s investment in this area. 

Aside from Sacramento, other 
prospects for public distribution seem 
to be vague. Some ten towns and two 
irrigation districts, widely scattered, 
now have public distribution systems, 
and might be potential users. Some 
eight irrigation districts have indi- 
cated interest in public power distribu- 
tion. There are a large number of irri- 
gation districts in the area, many of 
which exist in form only, but the finan- 
cial history of irrigation districts is 
such as to make financing difficult, un- 
less state or Federal aid is made avail- 
able. 

The state administration has ex- 
pressed its desire to tie in a publicly 
operated Central Valley system with 
the city of San Francisco, and its 
Hetch Hetchy system. However, de- 
spite all pressure brought to bear by 
Secretary Ickes on that city, public 
ownership was turned down as late as 
November, 1941, by a 5-to-3 vote. 


WAR-TIME solution to San Fran- 
cisco’s Hetch Hetchy dilemma 

has been found in an arrangement to 
sell the entire output of this 84,000- 
kilowatt station to a Federal aluminum 
plant, to be constructed in this area. 
The city will receive 4.87 mills per kilo- 
watt hour, which will preserve its pres- 
ent $2,400,000 annual revenue from 
Pacific Gas and Electric. The district 
court has stayed the Federal injunction 
against the sale of this power to Pacific 
Gas and Electric until July 1, 1943, by 
OCT. 22, 1942 


which time deliveries should begin to 
the aluminum plant. However, the 
court pointed out that the city should 
comply with the Raker Act when sales 
to this war plant come to an end after 
the war. 

Meantime, unless the Raker Act js 
amended, or public ownership suc. 
ceeds in San Francisco, the possibility 
exists that Hetch Hetchy power may 
eventually revert to the Federal gov. 
ernment, or may be forced into a hook- 
up with some public power scheme. 
The unusual reliability of this power 
would make it a desirable addition to 
a possible state public power set-up. 


N rate setting, a fundamental con- 
flict exists between power and wa- 
ter users. Being a Reclamation project, 
water users must pay back to the gov- 
ernment over a 40-year period their 
share (yet to be determined) of the 
project’s cost, free of interest. Power 
must repay its share over the same pe- 
riod with 3 per cent interest. A low 
power rate would penalize the water 
users, making a higher water rate nec- 
essary. (Much ado has been made 
about “by-product” power helping to 
iiquidate the project for the water 
users.) On the other hand, a high 
power rate is not compatible with 
“cheap public power” promised from 
the project. 

Pacific Gas and Electric’s rural 
rates, by a series of reductions over the 
past ten years, are now bringing little 
complaint, and seem “hard to beat.” 
The system rate structure, as developed 
by the California Railroad Commis- 
sion, provides favorable rates to rural 
users, which are expensive customers 
to serve, the difference being made up 
on a system basis by the economies of 
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Tas_e IV 


POWER VALUE SCALE 


Value of Shasta dam electric power delivered to city gates as 
set up by U. S. Department of Interior 
Unit values—mills per kilowatt hour 


For government delivery to load centers: 
Firm 


For government delivery to Antioch: 
Firm 


Average 
For government delivery at Shasta: 
Firm 
Dump 
Average 


Service to 
Public 
Customers 


Pumping 
Hydro and Steam 


Hydro Only 


Source: California Highways and Public Works, October, 1940. 





serving the dense city areas. On this 
basis, the utility can serve urban and 
rural users alike, at rates reasonably 
uniform to all. Rural customers even 
are allowed to receive their house light- 
ing on their all-purpose farm power 
meters. President Black of Pacific Gas 
and Electric stated in the company’s 
1941 annual report to stockholders: 
“... although taxes of all kinds in 1941 
amounted to more than 22 per cent of 
the company’s gross operating rev- 
enues, our rates for electric service at 
the close of the year were on a com- 
parable basis with those of tax-exempt 
publicly owned utilities operating in the 
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territory, and in many cases were ac- 
tually lower.” 

Table IV shows the rates tentatively 
announced by the Bureau of Reclama- 
tion for Central Valley power. A firm 
rate of 5.18 mills per kilowatt hour 
at city gate or delivered to a power dis- 
trict is about in line with power pro- 
duction costs generally throughout the 
country. In view of the high distribu- 
tion costs in sparsely settled areas, 
doubt exists as to the comparative 
cheapness of public power rates as 
compared with existing private rates, 
if the public enterprises are to be op- 
erated on a sound financial basis. The 
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above rate, incidentally, is based on the 
assumption that 40 per cent of Shasta 
dam’s estimated cost will be allocated 
to power, and was made late in 1940. 
Since then, estimates and construction 
costs have risen. 


HE difficult row that the state must 

hoe to obtain Shasta power for its 
own distribution efforts was outlined 
by R. V. L. Wright, special representa- 
tive of the Department of the Interior, 
in a conference between the Water 
Project Authority of California and 
the Department of the Interior officials, 
on September 8, 1940: 

It would seem appropriate at this point to 
outline the information we would consider 
conclusive as to the feasibility of a plan sub- 
mitted by the state. 

These showings should set forth market- 
ing commitments from responsible pur- 
chasers of power; evidence of legal author- 
ity for and plans to finance and operate the 
public power system or systems proposed 
by the state; a statement of resale rates at 
which Shasta energy is to be sold to the 
public; a pro forma statement of earnings 
and expense; and, finally, a request for an 
allotment of power which may be definitely 
acted upon by the Secretary and, if consid- 


ered in the public interest, result in an agree- 
ment with the authority. 


Thought-provoking as to the magni- 
tude and expense incident to the public 
distribution of Shasta power, as well 
as to the return to the government by 
public or private means, is the recent 
testimony of James B. Black, president 
of Pacific Gas and Electric, before the 
Senate Appropriations Committee. Mr. 
Black clearly pointed out in his testi- 
mony that the company, in taking the 
entire output, offered to return to the 
government $5,147,000 a year in 1944, 
with an additional $660,000 a year pos- 
sible, without the construction of either 
a steam plant or transmission lines, in- 
volving “a waste of public funds.” 


M:* Black further contended, “It jg 
plainly to the bureau’s interes 
to sell its by-product power as soon as 
possible to the buyer offering the best 
price obtainable, and thus to keep down 
the cost of irrigation and reclamation; 
not to transmit the power to a distant 
point, where no buyer waits, and there 
firm it with steam at great expense in 
the hope of selling it at competitive low 
rates somewhere, sometime, to buyers 
yet to be discovered.” 

If the bureau adopts the “policy of 
invasion and competition,” rather than 
cooperation in the use of existing fa- 
cilities, Mr. Black argued, it will be 
compelled to take the power beyond 
Antioch. To do that, he estimated, 
would mean an investment of $50,- 
000,000 to $60,000,000 for transmis. 
sion lines, substations, and standby 
facilities. Still other millions would be 
required to build distribution systems 
he pointed out. Besides, a deficit of 
many millions of dollars would ac- 
cumulate during the years of competi- 
tion when operating losses would be 
inevitable. 

The Bureau of Reclamation as of 
October, 1940, estimated that the rev- 
enue required for the repayment, op- 
eration, and maintenance of the power 
features of the project is $6,652,000 a 
year. This is computed by allocating 
40 per cent of the cost of Shasta dam 
to power, and is based on spending 
$35,000,000 for transmission lines and 
a steam plant. If the entire output were 
sold at the rates shown in Table IV, 
$7,202,000 would be realized annually. 
The company’s offer would bring ina 
maximum of $5,807,000 annually, 
without the necessity of covering inter- 
est and retirement payments on trans- 
mission lines, a steam plant, and addi- 
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tional transmission lines to the city 
gates of scattered municipal or district 
customers. 


yop Central Valley project is but 
a segment of the California state 
water plan, a long-range, detailed pro- 
gram calling for the construction of 24 
major storage reservoirs of an aggre- 
gate capacity of 19,497,000 acre feet, 
and 6 major conveyance units to dis- 
tribute surplus water developed. This 
ultimate plan is designed to furnish 
adequate supplemental water supplies 
to care for all domestic, municipal, and 
industrial uses and for the ultimate ir- 
rigation of nearly 10,000,000 acres of 
irrigable land in the Sacramento and 
San Joaquin valleys and foothill re- 
gions. At present, only approximately 
3,000,000 acres of valley lands are un- 
der irrigation. (See Table III, Part I.) 

The state water plan would develop 
hydroelectric power at 10 of the pro- 
posed storage dams, at 5 afterbay 
dams, and in connection with the diver- 
sion of Trinity river water into the 
Sacramento river basin. An aggregate 
installation of 1,640,000 kilowatts 
would be involved, yielding an esti- 
mated annual output of 6,800,000,000 
kilowatt hours. 

That this long-range plan is an ac- 


e 


tive matter is evidenced by the fact that 
the Water Project Authority on No- 
vember 25, 1941, directed its executive 
officer to confer with Federal authori- 
ties and submit various units of the 
state water plan for an extension of the 
Central Valley project. For some time 
the Bureau of Reclamation engineers 
have been investigating the feasibility 
of several units of this plan. The 
Trinity river diversion proposal is un- 
der active study now by bureau engi- 
neers ; this development would provide 
193,000 kilowatts, capable of produc- 
ing 855,000,000 kilowatt hours an- 
nually. 

Bureau engineers of the government 
are likewise making exploratory drill- 
ings on the Folsom dam site of the 
American river. The American river 
unit through three storage reservoirs 
and three afterbay dams would provide 
295,000 kilowatts of installed capacity, 
generating an estimated 898,800,000 
kilowatt hours annually. 

It would provide an irrigation 
yield of 1,656,000 acre feet of new wa- 
ter, and the bureau has indicated the 
feasibility of using this water to supply 
the northern San Joaquin valley until 
such time as the San Joaquin pumping 
system and cross channel are built (ul- 
timately necessary in any event). 


fornia state water plan, a long-range, detailed program call- 


q “THE Central Valley project ts but a segment of the Cali- 


ing for the construction of 24 major storage reservoirs of 
an aggregate capacity of 19,497,000 acre feet, and 6 major 
conveyance units to distribute surplus water developed. This 
ultimate plan is designed to furnish adequate supplemental 
water supplies to care for all domestic, municipal, and in- 
dustrial uses and for the ultimate irrigation of nearly 10,- 
000,000 acres of irrigable land in the Sacramento and San 
Joaquin valleys and foothill regions.” 


557 


OCT. 22, 1942 





PUBLIC UTILITIES FORTNIGHTLY 


HESE projects may prove to be a 

welcome backlog for post-war de- 
velopment and some may be developed 
sooner to provide power. This pro- 
gram eventually would make possible a 
tripling of the agricultural activity in 
Central Valley’s intensely productive 
acreages, whereas the present project 
would add little new acreage. 

A large-scale public works program 
after the war is believed by many to 
be essential, and would be a boon to 
California’s many defense workers, as 
would be the reclaimed land. 

In central California, there is po- 
tentially available 1,640,000 kilowatts, 
producing 6,800,000,000 kilowatt 
hours annually, which contrasts with 


the present project’s 450,000 kilowatts 
producing 1,500,000,000 kiloway 
hours. 

This indicates that while the oy. 
put of Shasta dam will be a relative. 
ly minor factor in the present public. 
private power set-up in central Califor. 
nia, the ultimate public power poten. 
tialities in the Central Valley are large, 
The war-time solution to the Shasta 
problem may have weight in determin. 
ing the permanent solution, but the 
stage will be.set for a revival and en. 
largement of the temporarily dormant 
public power issue after the war. How 
“hot” this issue will get cannot be def- 
nitely predicted. It will depend upon 
the social philosophies of the times. 
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Defeatism on the American System 


* : some minds there seems to be a feeling of defeatism so 

far as our free enterprise system is concerned. There ts 
fear that the rigid governmental controls which war makes 
necessary will continue in perpetuity, and change our form of 
government into something vastly different from what we have 
known. There is a feeling that supergovernment, which will 
dominate everything, is here to stay. 


“That kind of economic defeatism is as bad as military de- 
featism would be. It is true, as Herbert Hoover has said, that 
we must have a measure of fascist economics in fighting a war 
against the great fascist powers. But there is no truth whatso- 
ever in the theory that fascist economics are of necessity per- 
manent. The plain fact is that the free enterprise system, work- 
ing on behalf of the war effort, is justifying its existence and 
its philosophy completely and perfectly.” 

—EDITORIAL STATEMENT, 
Industrial News Review, 
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Wire and Wireless 
Communication 


HE Board of War Communications 
ta October 9th decreed that, begin- 
ning November Ist, long-distance tele- 
phone calls dealing with the war effort or 
other phases of public security shall have 
the right of way over all others. Number 
one priority was given for these specific 
purposes : 

Arrangements for moving armed 

forces during combat operations. 

Extremely urgent orders to armed 
forces. 

Immediate danger due to the pres- 
ence of the enemy. 

Calls respecting hurricane, flood, 
earthquake, or other disaster material- 
ly affecting the war effort or public se- 
curity. 


The board assigned number two prior- 
ity to all other types of calls “which re- 
quire immediate completion for the na- 
tional defense and security, the success- 
ful conduct of the war, or to safeguard 
life or property.” 

Priority number three was given to of- 
ficial calls concerning “important govern- 
mental functions; machinery, tools, or 
raw materials for war plants ; production 
of essential supplies ; maintenance of es- 
sential public services; supply or move- 
ment of food; civilian defense or public 
health and safety.” 

These priorities may be used only by a 
specified list of public and semipublic 
agencies, including Cabinet officers, Con- 
gressmen, officers of the armed forces, 
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embassies, civilian defense organizations, 
Red Cross, home guards, essential indus- 
tries, and “essential services such as com- 
munications, transportation, power, wa- 
ter, fuel, press associations, newspapers, 
and health and sanitation services.” 

Telephone companies are instructed 
that calls in the No. 1 classification must 
be put through even if it is necessary to 
interrupt conversations already in prog- 
ress. The general run of civilian tele- 
phone calls was not classified, indicating 
that all civilian calls will remain on a first 
come, first serve policy. 


* * * * 


ERY quietly, according to Drew 

Pearson’s Washington Merry-Go- 
Round, the Federal government is mov- 
ing to take over the short-wave broad- 
casting stations of the entire country. 
The Pearson article, published October 
5th, stated : 


Four years ago, when Roosevelt was 
charged with being socialistic, Congress de- 
bated for days over the idea of one lone 
government radio station, and a terrific lobby 
was organized to block it. 

But now the taking over of a group of 
private stations is not causing a ripple. In 
fact, the big broadcasting companies, which 
never made a profit on short wave, seem anx- 
ious to let the stations go. 

The deal is being worked out by Elmer 
Davis’ OWI, and will include three large 
international stations owned by NBC, CBS, 
and Crosley. All programs will originate 
from the General Motors building in New 
York except for some programs to be pre- 
pared by the Rockefeller committee in 
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Washington. A hook-up is planned with 
certain foreign stations, particularly the 
Fighting French outlet in Brazzaville. 

Director of the new network is slated to 
be Pete Nelson, former head of World 
Broadcasting in Boston. 

Congressional approval will be necessary 
but, in contrast to the fight of several years 
ago, is expected to be easy. 


Bip War Production Board has 
amended Order L-148, covering 
production and delivery of equipment 
for telephone and telegraph companies, 
to allow deliveries 90 per cent or more 
completed by September 8th. This will 
permit completion of projects for which 
only final construction details remained 
to be taken care of when L-148 was is- 
sued, 

The action will eliminate necessity of 
appeals to the War Production Board 
for projects 90 per cent or better com- 
pleted. It was estimated that there would 
be 1,700 such appeals if the amendment 
were not issued. 

The amendment covers wire communi- 
cation equipment, parts and equipment 
for telephone and telegraph switch- 
boards, instruments, repeater equipment, 
power equipment, cable wire, and various 
miscellaneous items and parts. 

Clarifying the War Production Board’s 
telephone services limitation order re- 
stricting the extension of present tele- 
phone facilities within certain limits in 
order to insure an adequate supply of 
lines to meet emergency needs, Frederick 
Brandt, WPB priorities manager, de- 
clared recently that the order, No. L-50, 
covers private as well as public telephone 
service in Tennessee. Typical and prin- 
cipal nonpublic services affected, Brandt 
said, are railroads and oil pipe-line com- 
panies, although there are a number of 
others. 


* * * * 


k kee Mountain States Telephone & 
Telegraph Company was ordered 
last month by the Utah Public Service 
Commission to reduce its toll charges in 
Utah for distances over 16 miles to the 
level of interstate rates for comparable 
distances. The commission also ordered 
that the company discontinue the collec- 
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tion of report charges on uncompleted 
intrastate message toll calls. 

Both the reduced rates and the elimi- 
nation of the report charge would be. 
come effective October 18th, and will re. 
sult in annual savings to the people of 
Utah of more than $120,000. On or be. 
fore October 10th the company was re. 
quired to file tariff modifications com- 
plying with the order. 

The commission’s order, which came 
as a result of a rate investigation started 
in 1941, was signed by Chairman George 
S. Ballif and Commissioners Donald 
Hacking and Oscar W. Carlson. 

The company estimated that on a basis 
of operations in normal times the reduc- 
tion of the toll rates would lop $120,000 
a year from its revenue. It is safe to as- 
sume that under present war-time condi- 
tions the reduction will prove to be far 
greater, it was said. 

Charles A. Esser, secretary of the 
commission, said the company would 
have thirty days to apply for a rehearing, 
and if this is denied by the commission 
the company may appeal to the state su- 
preme court. 

In bringing a complaint against the 
company last October, the commission 
alleged that the charging of intrastate toll 
rates higher for like distances than inter- 
state rates constituted an unjust dis- 
crimination. 

“Under the company’s telephone toll 
schedules,” the commission’s order said, 
“an interstate call which is more than 
double the distance of an intrastate call 
of the same type can be made for the 
same charge, and the rates for an inter- 
state call may be as much as 35 per cent 
lower than the rate for a similar intra- 
state call of the same distance. And un- 
der these schedules greater charges are 
made for shorter distances than for long- 
er distances over the same route and in 
the same direction.” 

The commission said it had to assume 
that the interstate rates, with which the 
Utah rates must be made comparable, 
“are just, reasonable, and compensatory 
to the company,” since “they have been 
voluntarily established by the company 
and approved by the appropriate regula- 
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WIRE AND WIRELESS COMMUNICATION 


tory body, the Federal Communications 
Commission.” 


* * * * 


HE International Telephone & Tele- 

graph Corporation recently an- 
nounced plans to proceed promptly with 
construction of the first unit of a new 
factory to be located in New Jersey, 
which will eventually become the home 
of IT&T’s research and manufacturing 
operations in the United States. The site 
selected for the project consists of ap- 
proximately 125 acres in Nutley and 
Clifton. It is regarded as a very desirable 
location for a highly skilled process such 
as telephone and radio manufacturing 
and is also an especially suitable location 
for laboratories engaged in telephone and 
radio research. 

The factory will be constructed in 
units following a fundamental plan which 
provides great flexibility for expansion. 
Each unit will be self-sufficient and yet 
will be so designed as to be codrdinated 
with the other units to form an efficient 
and modern plant. 

As the opportunity arises to enlarge 
the factory, IT&T’s plan is to ultimately 
transfer all or most of its American 
manufacturing and its extensive research 
laboratories to the new site. At the pres- 
ent time the manufacturing activities of 
the company’s subsidiaries in the United 
States occupy more than 800,000 square 
feet of space, mostly rented, and employ 
approximately 5,500 persons. 

Other subsidiaries of IT&T have long 
been among the largest manufacturers of 
telephone, telegraph, cable, and radio 
equipment throughout the rest of the 
world, but the development of IT&T’s 
manufacturing in the United States has 
come largely since 1940. Established pri- 
marily to supply the telephone and radio 
needs of Latin America, the factories 
and laboratories controlled by IT&T in 
this country have fitted into the war pro- 
gram in a timely manner. 

Early in 1941, IT&T organized Inter- 
national Telephone & Radio Manufac- 
turing Corporation and established a 
telephone and radio factory and labora- 
tories, and in June, 1941, the latter com- 
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pany acquired control of the Federal 
Telegraph Company, an important pro- 
ducer of radio equipment and radio 
transmitting tubes. These two companies 
are soon to operate under one name, Fed- 
eral Telephone & Radio Corporation, 
which will head up all IT&T manufac- 
turing and research operations in the 
United States. 

In addition to its manufacturing com- 
panies, IT&T subsidiaries operate the 
principal telephone systems of Argen- 
tina, southern Brazil, Chile, Peru, Cuba, 
Puerto Rico, and Spain, and one of the 
two large systems in Mexico. They also 
operate most of the radiotelephone sta- 
tions and wire facilities which connect 
the Latin American countries by tele- 
phone with each other, with the United 
States, and the rest of the world. 


*x* * * * 


gg Western Union Telegraph Com- 
pany on September 24th announced 
that effective immediately messengers 
would no longer be furnished to per- 
form errand services. Messengers will 
not be available for the delivery of notes, 
papers, packages, tickets, flowers, and 
candy, or to run other errands of any 
kind. 

All messenger personnel will be used 
exclusively to pick up and deliver tele- 
grams. 

The purpose of this action, it was 
stated, is to keep the telegraph service on 
the most efficient war basis and to as- 
sure expeditious handling of the large 
and growing volume of important Army, 
Navy, other government, and war indus- 
try telegrams. 

The available supply of messengers 
has been greatly reduced by enlistments 
in the armed services and expanded em- 
ployment in other war industries. In an 
effort to recruit the required messenger 
force, Western Union already has about 
2,000 girl messengers in the service and 
is increasing the employment of girls for 
messenger work. Cooperative arrange- 
ments have been made with schools in 
many cities so that students may continue 
their education and work as messengers 
in the mornings or afternoons. 
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Financial News 


Importance of the Jacksonville 
Case Exaggerated 


HE SEC is purported to have found 
in the recent court decision in the 
Jacksonville Gas Case a precedent for 
forcing recapitalization of utility operat- 
ing companies under its jurisdiction. 
This was the first case under the cor- 
porate simplification section of the Util- 
ity Act, 11(b) (2), which had been tested 
in the courts. Federal Judge Strum at 
Jacksonville, Florida, granted to the com- 
mission full power to enforce a voluntary 
plan of reorganization submitted to the 
SEC by the company. 
The principal question arose over the 
sentence in the act reading as follows: 
Except for the purpose of fairly and 
equitably distributing voting power among 
the security holders of such company, noth- 
ing in this paragraph shall authorize the 
commission to require any change in the 
corporate structure or existence of any com- 
pany which is not a holding company, or of 
any company whose principal business is 
that of a public utility company. 


This sentence has in the past been in- 
terpreted by the commission as limiting 
its powers, and it has permitted many 
companies to carry on refunding opera- 
tions without adjusting their capital 
structure to conform to the commission’s 
desires—4.e., a 50 per cent debt ratio or 
as close thereto as practicable. But 
Judge Strum held that 

The act contemplates that ordinarily the 
fair and equitable distribution of voting 
power in a holding company system may be 
accomplished by adjustments in the corpo- 
rate structure of the holding companies 
themselves, rather than in the operating 
companies ... but where, as here, intrinsic 
inequity in the distribution of voting power 
is found in the structure of an operating 
company, and the purpose of a proposed plan 
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and 
Comment 


By OWEN ELY 


is to remedy that inequity, the above quoted 
language, when given its proper perspective 
in the whole act, authorizes the commission 
to appropriately readjust the corporate struc- 
ture of that particular operating utility, even 
though a comprehensive internal reorganiza- 
tion, affecting all classes of security holders, 
is necessary to accomplish that end. 


E b= decision also threw an interest- 
ing sidelight on valuation methods. 
Four tests of value were studied by the 
commission—book value, reproduction 
cost, original cost less depreciation, and 
capitalization of earning power. The 
court agreed with the commission in 
adopting earning power as the best ap- 
proach toward valuation. After deter- 
mining prospective gross income before 
Federal taxes, this was capitalized at 8 
per cent (124 times earnings). After 
taxes it was estimated that the capitaliza- 
tion was at the rate of 6.6 per cent or 5.9 
per cent, depending upon the basis of 
taxation finally adopted by Congress. 
This would mean a valuation of earnings 
at about 16 times earnings. 

Assuming that the average operating 
utility company has outstanding 50 per 
cent of its capital in 4 per cent bonds sell- 
ing at par, we conclude that on this basis 
the court intended to capitalize the bal- 
ance of earnings available for dividends 
at about 12 times earnings, which is 
doubtless in line with current market 
trends. 

It is possible that the importance of the 
case has been considerably exaggerated 
in the press. It seems unlikely that the 
SEC will immediately undertake any 
broad campaign for the recapitalization 
of operating companies at this time, and 
it is doubtful whether the courts would 
“go along” with any such program. In 
the Jacksonville Case, the company was 
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faced with an important bond maturity 
which it could not meet and this situation 
afforded a basis for recapitalization and 
hence for the redetermination of voting 
power. No special issue was raised re- 

rding the commission’s jurisdiction. 

The average operating company which 
js not threatened by bankruptcy or in 
special need of immediate capital read- 
justment, and where the question of vot- 
ing power is not an issue, probably has 
little to fear at this time from the Jack- 
sonville decision. It may be noted that 
for some time the SEC has been forcing 
operating utility companies to accord 
voting rights to preferred stockholders, 
where new or refunding issues of pre- 
ferred stock were offered. It seems un- 
likely that the nonvoting character of the 
older preferred stock issues will present 
any serious issue except where there is a 


general overhauling of capital structure 
due to reorganization, adjustment of 
write-offs, etc. 


> 


Why the Excitement over Utility 
Rate Increases? 


Bh FPC recently issued a warning 
that the utility companies should not 
try to raise rates in order to pass on to 
consumers the increased burdens of Fed- 
eral taxes. The OPA has also issued 
statements from time to time indicating 
that, since electric and gas rates are part 
of the cost of living, any increases would 
raise living costs, and it has intervened 
in one or two unimportant rate cases. 
There was also the tumult over the 
utility rate provisions of the anti-infla- 
tion law. (See page 568.) 
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All this activity appears at least pre- 
mature, as the utilities have not as yet at- 
tempted to obtain any general increase in 
rates. (There have been some automatic 
increases in electric industrial rates, 
under old schedules, reflecting increased 
cost of fuel, etc.) The U. S. average 
revenue per kilowatt hour (residential 
service) as compiled by the Edison Elec- 
tric Institute for the twelve months 
ended July 31st was 3.69 cents as com- 
pared with 3.73 cents in the calendar year 
1941, continuing the long, steady de- 
cline of the past three decades (26 per 
cent in the last seven years). 

The utilities would have great practical 
difficulty if they attempted to pass along 
current tax increases to consumers, Ob- 
viously a company liable to a 90 per cent 
excess profits tax would have to pay 90 
per cent of any increase in earnings ob- 
tained from a rate increase to the govern- 
ment in the form of taxes; if it pays only 
the reguar income tax it would still have 
to give up 40 per cent of any gains to the 
Treasury under the pending tax bill. 


» 


Niagara Companies Drop Pre- 
ferred Dividends, Pending 
Write-off Adjustments 


IVIDENDS were recently passed on 
D all the preferred stocks of Niagara 
Hudson Power, Buffalo, Niagara & East- 
ern, and Niagara Falls Power. This 
was due principally to the action of the 
FPC, which in June determined that “ac- 
tual legitimate cost” of the project prop- 
erty of Niagara Falls Power Company 
was $15,787,688 less than the book cost 
of the company’s fixed capital on March 
2, 1921, and ordered earned surplus re- 
duced by $15,537,943. The commission 
reserved action regarding some smaller 
balance sheet items and the determina- 
tion of accrued depreciation. The Niaga- 
ra Falls Power Company holds a license 
from the FPC dated March 2, 1921, for 
utilizing Niagara river power. 

The company intends to seek a court 
review of the write-off and expects to 
withhold dividends until the litigation is 
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terminated. The subholding and holding 
companies whose consolidated surplus 
accounts are also affected by the write. 
off have discontinued dividends for the 
same reasons, although Niagara Hud. 
son’s earnings are ample to continue pay- 
ments. 


The SEC has also commenced “death 
sentence” proceedings against Niagara 
Hudson Power Corporation as a subsidj- 
ary of United Corporation. Since the Ni- 
agara system is intrastate, no question 
of geographical integration would seem 
involved, but only questions of corporate 
structure and distribution of voting pow- 
er. However, since the “grandfather 
clause” has also been invoked, dissolu- 
tion of either Niagara Hudson Power or 
certain subholding companies may prove 
necessary. The company sometime ago 
discussed with the New York state com- 
mission a general merger program for 
its properties, but no action resulted at 
that time. 


The SEC referred to the FPC decision, 
and also questioned alleged write-ups of 
two other system subsidiaries (Northern 
Development Corporation and Canadian 
Niagara Power Company Ltd.) totaling 
$13,208,540. Niagara Hudson Power, 
moreover, has substantial investments in 
Consolidated Edison and Central Hud- 
son Gas & Electric which it has been car- 
rying since 1937 at their book values. 
If these items should be reduced to cur- 
rent approximate market prices, this 
would involve a further write-off of some 
$9,000,000. Thus if all the above-men- 
tioned items in the consolidated balance 
sheet should require revision, the com- 
pany’s total surplus (approximately $28, 
751,000) might be more than wiped out. 

The public service commission of 
New York has also been interested in 
revision of the system property accounts 
to reflect original cost. Since there even- 
tually may be five parties involved in 
seeking adjustment of the various ac- 
counting problems—the company, the 
state commission, two Federal commis- 
sions, and the court of jurisdiction—set- 
tlement of the problem and resumption 
of dividends may be delayed for some 
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time unless all parties are willing to com- 
| promise their differences. 


5 
EB&S Proxy Contest Raises 


Basic Issues 


AMUEL Okin, owner of 9,000 shares 
S of Electric Bond and Share com- 
mon stock, sent a circular letter to com- 
mon stockholders of that company ask- 
ing them to withhold proxies from the 
management, at the annual meeting held 
October 14th. Mr. Okin is the stock- 
holder who stymied the $75,000,000 
United Gas refunding plan early this 
year, when the company and the SEC 
were rumored to be close to a compro- 
mise agreement on the recapitalization 
plan. Mr. Okin stated in his letter : 

In January, 1942, the present management 
of the Electric Bond and Share Company, 
without the consent of stockholders, agreed 
to subordinate the claims of $52,925,000 
which the Electric Bond and Share Company 
has against the United Gas Corporation. 
..+ When I learned of the foregoing, I 
made strenuous protest and succeeded in 
stopping this intended subordination and at- 


tempted outrageous dissipation of assets. 
Since January, 1942, I have used every 
means afforded by law to protect and con- 
serve the assets of Electric Bond and Share 
Company, which have a value of approxi- 
mately $174,000,000, and in doing it, I have 
been compelled to cause an action and pro- 
ceeding to be commenced in supreme court 
of the state of New York against the pres- 
ent management of Electric Bond and Share 
Company; and against the Securities and 
Exchange Commission for an injunction, 
which action is now the subject matter of an 
appeal in the United States Circuit Court of 
Appeals, Second Circuit, which is to be ar- 
gued in the early part of October, 1942. 
The present management of Electric Bond 
and Share Company refuses to enforce the 
legal right of Electric Bond and Share 
Company to purchase its preferred stock by 
tenders or in the open market, using therefor 
the $24,000,000 in cash and short-term se- 
curities which produce hardly any income, 
whereas the preferred dividend requirements 
of the Electric Bond and Share Company 
have already caused a deficit of approxi- 
mately $1,250,000, this year, and if the con- 
ditions remain the deficit will be approxi- 
mately $2,500,000 by the end of this year. 
The Securities and Exchange Commission, 
in my opinion without any authority in law, 
has refused to permit the use of any further 
cash by the company in the purchases of its 
preferred stock “pending formulation by the 
company of an exchange plan or other plan 
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or plans for distribution of assets to the pre- 
ferred stockholders,” with the indication that 
the preferred stockholders should receive 
substantially more than market value. After 
many months, instead of in the meantime in- 
voking the aid of a tribunal to enforce the 
rights of the company and prevent the deficit, 
now the company files a plan for exchange 
which does not recite any method and is 
neither practical nor feasible. 


r. Okin aroused the ire of the SEC, 
which characterized the statement 
quoted above regarding a deficit as false 
and misleading. The commission held 
that there had been no deficit in the first 
half. They obtained a temporary re- 
straining order against Mr. Okin, charg- 
ing that he appeared to be about to vio- 
late the Utility Act and other laws. Mr. 
Okin countered by obtaining an order 
from Federal Judge Coxe to show cause 
why the SEC proceedings should not be 
dismissed. (Judge Mandelbaum later 
vacated the restraining order, on the 
ground that, since Mr. Okin did not him- 
self seek proxies, he had not violated the 
SEC proxy regulations. ) 

The commission’s criticism was ap- 
parently a technical one, questioning the 
use of the word “deficit.” It is true that 
there has been no deficit in net income it- 
self, but there was a deficiency of $1,- 
233,063 in meeting the regular preferred 
dividend payments during the first half. 
The commission’s reference to the 
earned surplus of $61,883,000 seems 
somewhat beside the point. 

Mr. Okin’s fight against both the com- 
pany and the SEC may help bring to a 
head some of the issues which would 
otherwise require a protracted period of 
negotiation. The question of the rights 
of common stockholders in the reor- 
ganization or dissolution of a nonbank- 
rupt concern opens up a new field in 
American jurisprudence. In the past such 
questions have usually been settled by 
negotiation between the interested par- 
ties, but now the “death sentence” 
brings the SEC and the courts into the 
picture. Since the common stockholders 
still retain voting control, can they force 
the officers to fight for their rights (as 
distinct from those of the preferred 


stockholders) ? The outcome of the pres. 
ent case will be awaited with interest, al. 
though it appears that Mr. Okin is up. 
der a considerable handicap in waging a 
single-handed fight against both the 
company and the commission. 


|S peti he may do the utility in. 
dustry and the investing public a 
good turn by requiring the SEC to 
formulate a definite policy with regard 
to the liquidation of holding companies, 
The commission has shown increasing 
reluctance to grant permission to pur. 
chase and retire senior securities below 
liquidating value, possibly because of 
Supreme Court decisions of recent years 
which favored complete satisfaction of 
senior security holders’ claims, at the ex- 
pense of the junior. On the other hand, 
the commission has not yet ordered a 
distribution of securities to holders of 
the senior security of any large holding 
company, though this was_ recently 
recommended in the case of United 
Corporation by the utilities division. The 
question of how much “token value” to 
permit common stockholders to retain 
(under present abnormal earnings con- 
ditions) is doubtless a troublesome fac- 
tor, but the pending United Light & 
Power decision may afford a precedent. 

The piecemeal dissolution method— 
retiring senior securities by special re- 
tirement offers—is a rather slow and 
cumbersome procedure judging from re- 
sults accomplished to date in several 
cases where the commission has allowed 
it to operate. The method of distributing 
securities pro rata on the basis of some 
broad formula might greatly expedite 
the enforcement of § 11. The SEC is 
doubtless feeling its way around poten- 
tial legal obstacles. It may eventually 
have recourse to its potential powers un- 
der the act to throw a holding company 
into trusteeship, appointing itself as liq- 
uidating trustee. Whether the Federal 
courts would codperate fully in enforc- 
ing such a procedure if a tangle of 
stockholders’ petitions and cross-litiga- 
tion (such as Mr. Okin’s) should de- 
velop, remains to be seen, 
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INTERIM EARNINGS REPORTS 


12-month Period 3-month Period 
dint tig Peri Last Prev. Inc. % Last Prev. Inc. % 
ric-Gas Holding 
imerican Gas & Elec. Consol. ....... July $2.32 : D21 e.. “S. 
Amer. Power & Lt. (pfd.) Consol. ... July 3.98 : D34 51 96 
Parent Co. June 2.98 ; D37 43 1.23 
American Water Works Consol. ..... June 70 ; D36 es 55 
arent Co. June .30 : D29 Ms i 
Cities Service P. & L. (pfd.) Consol. Mar.(b) 4.40 . D24 
Parent Co. Dec. 16.56 j D40 es ae 
Columbia Gas & Elec. Consol. ........ June ; : D46 57 =. 2.67 
Commonwealth Edison Consol. ....... June 56 : D35 .78(c) 1.32(c) 
Com. & Southern (pfd.) Consol. ..... Aug. D9 ‘a Be 
Elec. Bond & Share (pfd.) Parent Co. June D32 95 1.85 
Elec. Power & Lt. (1st pfd.) Consol. July 38 69 65 
Parent Co. July wa es 
Engineers Public Service Consol. ..... Aug. 
Parent Co. June 
Federal Light & Traction Consol. ... 
Long Island Lighting (pfd.) Consol. 
Parent Co. 
Middle West Corp. Consol. .......... 
Parent Co. 
National Power & Light Consol. .... A 
Parent Co. ; ‘ ae .s ae 
Niagara Hudson Power Co. Consol. .. ‘ : .05 (eight mos.) 
North American Co. Consol. ......... i i fae 31 39 D20 
Parent Co. ; 55 1.54 
Nor. States Pwr. (Del.) Consol. ...... J 2.95(d) 1.96 
Opto CGR Re sis s cca es scenes oockaws .03 .02 
Public Serv. Corp. of N. J. Consol. .. Aug. 99 §=2.43 
Stand. Gas & Elec. (pr. pfd.) Consol. 7.25(d) 7.22 
Parent Co. 2 .29 2.02 te ar 
United Gas Improvement Consol. ..... : : 13 19 
Parent Co. 2 = 
United Lt. & Power (pfd.) Consol. .. 
Parent Co. i 1.55 ae es 
Electric-Gas Operating Companies 
Boston Edison 3.76 (a) 3.00 82(a) .85 
Conn. Lt. & Power 2 2.51 3.02 bs ae 
Consolidated Edison, N. Y. Consol. ... 1.70 2.06 17 .37 
Parent Co. : 2.09 36 50 
Cons. Gas of Baltimore Consol. ...... June : 4.18 91 1.06 
Detroit Edison Consol. ............2.. Aug. ; 1.91 - be 
Indianapolis P. & L. Consol. ......... June 5 322 
Pacific Gas & Electric Consol. ........ July : ia 
Pubne Service Of Ind: .....ccceccesee July y 1.94 ne si 
Southern California Edison June J 2.30 34 51 


Gas Companies 
American Lt. & Traction Consol. .... June : 1.87 D3 
Brooklyn Union G: Aug. D21 
El] Paso Natural Gas Consol. ......... July D1 
Lone Star Gas Consol. ........ccccees June 
Oklahoma Natural Gas July 
Pacific Lighting Consol. .............. June 
Peoples Gas Light & Coke Consol. ... June 
Southern Natural Gas Consol. ........ June 
United Gas Corp. (1st pfd.) Consol. July 


Parent Co. July 13.80 68 
Telephone and Telegraph Companies 


American Tel. & Tel. Consol. ......... May 10.41(d) 11.1 D7 271 2.66 
Parent Co. Tune —_9.74(d) 10.40 D6 2.37 2.61 


Ty 
Western Union Tel. ............0000 July(e) 4.23 3.86 10 
Systems outside United States 
Amer. & For. Pwr. (1st pfd.) Consol. June 7.00 6.58 7 2.02 1.78 
_— Parent Co. June 5.69 3.74 52 1.96 .98 100 
D—Deficit or decrease. (a) Before Federal taxes. (b) Three months (twelve months not issued). (c) Six 
months, (d) Based on 1941 tax rates. (e) Seven months. 
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What Others Think 


Utility Rate Regulation under the 
New Anti-inflation Legislation 


N October 2, 1942, just a day after 
O the deadline set by President Roose- 
velt, Congress passed and the executive 
approved the controversial anti-inflation 
bill. Overshadowed by the much argued 
provisions on farm parity prices was a 
controversy precipitated by an amend- 
ment to the original bill proposed by 
Senator Norris of Nebraska. This would 
have forbade any utility rate increase 
above the level prevailing on September 
15, 1942, without the consent of the 
President. 

The Norris amendment was adopted 
by the Senate. As a result of a confer- 
ence between the two chambers of Con- 
gress, however, the bill as finally enacted 
contained the following provisions: 


Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, that in or- 
der to aid in the effective prosecution of the 
war the President is authorized and directed, 
on or before November 1, 1942, to issue a 
general order stabilizing prices, wages, and 
salaries, affecting the cost of living; and, 
except as otherwise provided in this act, such 
a stabilization shall so far as practicable be 
on the basis of the levels which existed on 
September 15, 1942. The President may, ex- 
cept as otherwise provided in this act, there- 
after provide for making adjustments with 
respect to prices, wages, and salaries to the 
extent that he finds necessary to aid in the 
effective prosecution of the war or to cor- 
rect gross inequities; provided, that no com- 
mon carrier or other public utility shall 
make any general increase in its rates or 
charges which were in effect on September 
15, 1942, unless it first gives thirty days’ 
notice to the President, or such agencies as 
he may designate and consents to the timely 
intervention of such agency before the Fed- 
eral, state, or municipal authority having 
jurisdiction to consider such increase. 

§ 2. The President may, from time to time, 
promulgate such regulations as may be 
necessary and proper to carry out any of 
the provisions of this act; and may exercise 
any power or authority conferred upon him 
by this act through such department, agency, 
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or officer as he shall direct. The President 
may suspend the provisions of §§ 3 (A) and 
3 (C), and clause (1) of § 302 (C), of the 
Emergency Price Control Act of 1942 to the 
extent that such sections are inconsistent 
with the provisions of this act, but he may 
not under the authority of this act suspend 
any other law or part thereof. 


T will be noted that in § 2, above, the 
President is restricted as to his power 
to set aside provisions in the original 
Price Control Act approved last Janv- 
ary. It was in clause 2 of § 302(c) of 
this original act that a provision ap- 
peared which specifically exempted “rates 
charged by any common carrier or other 
public utility” from the operation of the 
original Price Control Act. Thus it would 
seem that the amendatory legislation of 
October 2, 1942, leaves the original § 302 
(c)(2) quite intact. 

However, in earlier discussion before 
the Senate a somewhat conflicting inter- 
pretation had been expressed by Senator 
Taft, Republican of Ohio. It appeared 
that on September 25th Senator Gillette, 
Democrat of Iowa, had raised the ques- 
tion whether the general authority of the 
President under the anti-inflation bill to 
“stabilize all prices” might not have the 
effect of removing the exemptions con- 
tained in § 302 of the original Price Con- 
trol Act which included, in addition to 
public utility rates, rates charged by per- 
sons engaged in newspaper and other 
publication work. Mr. Taft said: 


Referring to the remarks made by the 
Senator from Iowa, I wish to say that I 
think as a matter of fact it is not true that 
this measure exempts various newspaper 
rates and other matters which are exempted 
in the Price Control Act. All that the pro- 
viso in the Price Control Act does is to say 
that nothing in the Price Control Act shall 
authorize such regulations. ‘ 

But in the pending measure we provide a 
brand new authority, which is entirely out- 
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WHAT OTHERS THINK 


side the Price Control Act, to regulate all 
prices, wages, and salaries, so that anything 
falling within the term “price,” in my opinion, 
is covered by the new measure. It is wholly 
unnecessary to set aside the provisions of 
the Price Control Act, because they create 
an exception only to the regulation provided 
by the Price Control Act, and not an ex- 
ception to the regulation under the pending 
joint resolution. 


Senator Gillette questioned this inter- 
pretation on the basis of the specific pro- 
hibition (noted above) which forbids the 
President to “suspend any other law or 
part thereof” except those sections and 
dauses expressly noted. Senator Taft 
held to his original view, however, in the 
following statement : 


That is because § 3 (a) and § 3 (c) are 
amended by the pending joint resolution by 
providing new standards. But it is not 
necessary to suspend the Price Control Act 
or the definitions of the Price Control Act 
in order to exercise wider control under this 
joint resolution. 

That has nothing to do with the joint 
resolution. The joint resolution includes 
prices of all things, including prices of news- 
papers. It is not necessary to suspend the 
Price Control Act, or the definition of 
“commodities” in the Price Control Act, be- 
cause that in no way governs the definition 
of wages, prices, and salaries in § 1 of the 
joint resolution. 


ARLIER, on September 21st, Senator 

Taft had explained to Senator Nor- 
tis the removal by the Senate Banking 
aid Currency Committee of a phrase 
“and other factors affecting the cost of 
living,” which had appeared in the orig- 
inal draft of the anti-inflation bill author- 
zing the President to stabilize prices. 
He then stated : 


... I may say that the use of the word 
“prices” used generally here, and not tied 
down to the definition of the Price Control 
Act, may well cover utility rates, the price of 
electricity, the price of gas, and the price of 
water. I do not know. But I see no objection 
to the— 

Mr. Norris. I think they ought to be 
covered. That is all I care for; that they 
be covered. 


However, it is quite obvious from a 
subsequent debate between Senator Nor- 
ns and Senator Brown, author of the 
anti-inflation bill, that the conference 


569 


committee report, as finally enacted into 
law, gives the President of the United 
States (or his appointed agent) no au- 
thority, in the opinion of these Senators, 
to participate in the actual decision of 
utility rate making. 

In other words, the force of the orig- 
inal exemption contained in the Price 
Control Act passed by Congress last 
January still remains—subject only to 
the new qualification that notice of a rate 
increase must be given to the President 
and there must be opportunity for his 
agent to participate in regulatory pro- 
ceedings as a representative of the pub- 
lic. Inasmuch as this debate may well 
prove pertinent to future discussion on 
the relation of the anti-inflation law to 
utility rates, the following excerpts from 
the Congressional Record of October 2nd 
are well worth noting: 


Mr. Norris. . . . The committee has pro- 
vided that no utility rate shall be increased 
unless thirty days’ notice shall be given the 
President by the corporation seeking the in- 
crease. There is also the requirement that in 
the notice it shall be agreed that the Presi- 
dent may have the right, through any in- 
strumentality he may select, to appear be- 
fore the body having jurisdiction of the 
rate. I think I have stated the legal effect 
correctly. 

Mr. Brown. The Senator has stated it 
correctly. 

Mr. Norris. That does not give the 
President any right to pass on the question. 
It does not give him any right to appeal in 
case the board’s decision is against his 
representative’s ideas. 

Mr. Brown. I would not be sure, if the 
Senator will pardon me, that his last state- 
ment is in accord with my own views. 
think he would have the same right to ap- 
peal that any other interested party would 
have. 

Mr. Norris. I did not look at it that way. 
If he would have that right, it would add a 
great deal to the legal effect of the language 
which has been placed in the measure. 

Mr. Brown. He becomes a party to the 
proceedings, that is, his agent does. 

Mr. Norris. Yes, he does. The Senator’s 
idea is that if under the law and the rules 
and regulations of the body having juris- 
diction to hear the complaint, or the request, 
as it would be, an appeal is provided for, 
the President could avail himself of that 
right of appeal. 

Mr. Brown. Yes. 

Mr. Norris. I hope that will be the con- 
struction placed upon the language. 
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Mr. Bone. Mr. President, will the Sen- 
ator yield? 

Mr. Brown. I yield. 

Mr. Bone. I am assuming in asking the 
question that even though the President’s 
representative would be technically a party 
in an appeal, he would merely have the right 
formally to present his views, or the views 
of the administration, to the regulatory body, 
but he would have nothing to say about its 
decision. If its decision were that the in- 
crease in rates should be granted, the de- 
cision would be final. 

Mr. Norris. If the Senator from Mich- 
igan has the correct idea, the President or 
his representative would have the right to 
appeal, as any party to the dispute would 
have the right to appeal. 

Mr. Brown. But with absolutely no au- 
thority to participate in the decision. 

Mr. Norris. No; with no authority to 
participate in the decision. 

Mr. Bone. That is what I meant by my 
question. 

Mr. Norris. As I said, I think that would 
have a great moral effect. The only thing 
the President’s representative could plead 
for or urge when he appeared at the hear- 
ing would be that if the body then hearing 
the dispute should increase the rate, it would 
very likely in-erfere with all that the Price 
Administrator had done in the fixing of 
prices, because no one will dispute that util- 
ity rates enter directly into the cost of 
living. If gas rates, or electric rates, or 
water rates, or freight rates, or street car 
rates are increased, every single item of 
increase goes directly into the cost of living 
and hence interferes with any attempt to pre- 
vent inflation. After all, that is why I am 
deeply interested in this proposition; I want 
to prevent inflation, if possible. That is 
the object of our giving someone the au- 
thority to fix prices and freeze them at a 
certain level. If any persons or corporations 
have the power to increase any item of the 
cost of living, and it is done contrary to 
the order of the President or the Price Ad- 
ministrator, it will tend directly to over- 
throw the prices so fixed and will throw 
the whole structure out of gear, thus tend- 
ing to increase the cost of living, and mak- 
ing it necessary to increase all other prices 
which enter into the cost of living, with the 
result that, as I believe, inflation will fol- 
low immediately. 

There would be a moral effect, however. 
When the President’s representative appears 
before a tribunal having jurisdiction to fix 
or increase utility rates, he could say—and 
that is about all he could do—that if the 
requested increase were granted, it would 
tend to increase the cost of living, and hence 
throw out of gear the entire machinery de- 
signed to prevent inflation. If the tribunal 
increased utility rates during the war, not- 
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withstanding the kind of showing made | 
the President’s representative, it would i; 
my judgment have a great effect upon public 
sentiment. The tribunal, board, or commis 
sion which acted to increase rates, in the 
face of a showing that such action migh 
lead to the worst kind of inflation, would 
find itself in a position which no board 
would want to be in. I think the provision ip 
question will have a great meral effect 
Therefore, I myself feel disposed to accept 
this language and vote for the confereny 


as does any other Senator the earnestness, 
the fidelity, and the good faith with which 
the conferees on the part of the Senate have 
labored. We are all anxious to get through 
with this measure, and I think we shouid 


to have it finally passed. For that reason, 
I do not believe we are justified in rejecting 
the conference report simply because in 
some particular it has not met completely 
with our ideas. 

I wan‘ed to say this much, and by saying 
it in the Senator’s time it is unnecessary for 
me to make a speech on the subject in my 


Nebraska, and I want to say to him that I 
shall do what I can to expedite the hearing 
upon his bill which deals with the matter 
he has discussed. 


The bill which Senator Brown rte- 
ferred to was a separate measure which 
had been previously introduced by Sena- 
tor Norris to carry out the purpose of his 
original amendment. In other words, the 
Norris bill forbade utility rate increases 
in the absence of consent by the President 
or his agencies. The bill was referred to 
the Senate Banking and Currency Com- 
mittee. 

Senator Brown expressed the- hope 
that the matter might be taken up 
early in October. But in view of the 
likelihood of the necessity for hearings 
and other extended procedure, it was not 
believed by independent Washington ob- 
servers that the Norris bill was likely to 
become a law before the end of the ses- 
sion, which practically terminates with 
the calendar year of 1942, 


n his executive order setting up the 
I new Office of Economic Stabiliza- 
tion, President Roosevelt designated the 
director of that office, ex-Justice James 
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F. Byrnes, as his agent to receive the re- 
quired statutory notice of any proposed 
rate increases. It is possible that Direc- 
tor Byrnes may, in turn, authorize the 
Office of Price Administration (through 
its utility branch staff) as his represent- 
ative to do the actual intervening in rate 
cases, 

Two questions have already arisen 
concerning the notice-plus-intervention 
provision which may require early in- 
terpretation by OES. First, must the 
“notice” be filed thirty days before a 
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petition for a rate increase, or merely 
thirty days before the earliest possible 
effective date of increase? Secondly, are 
public utilities owned and operated by 
Federal, state, and municipal govern- 
ments subject to the new statutory re- 
quirements? 

Several other “nice legal questions” 
on this provision were raised by a recent 
issue of the weekly Washington letter, 
PUR Executive Information Service, in 
the following passage: 

... Assuming that OPA will do the Presi- 
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dent’s intervening, consider the following: 
(1) Has the OPA the same right of appeal 
as any other party to a state commission 
proceeding? (2) If so, is the OPA bound to 
exhaust appellate remedies in the state 
courts as required by the Johnson Act, or 
may it resort directly to Federal courts? 
(3) Constitutionally, may Congress desig- 
nate, by Federal law, who shall be a party 
to a purely state court or commission pro- 
ceeding? (Note that the law merely re- 
quires utility “consent” to intervention. Sup- 
pose the state commission won’t consent?) 


HE foregoing discussion does not 

take into account a possible alter- 
native ; namely, that President Roosevelt 
may have power to impose an emergency 
ceiling on utility rates under the broad 
authority delegated to him by the Second 
War Powers Act. Section 301, Title 3, 
of this law provides that “whenever the 
President is satisfied that the fulfillments 
of requirements for the defense of the 
United States will result in any shortage 
in the supply of any material for national 


defense or for export or for private ac. 
count, he may allot such material in sych 
manner, upon such conditions, and to 
such an extent as he shall deem necessary 
in the public interest and to promote the 
national defense.” 

It is generally assumed that President 
Roosevelt was referring to this broad 
grant of power when he told Congress in 
his Labor day message that he already 
had the power to fix farm prices, but 
that he preferred to have Congress enact 
specific legislation on the subject, pro- 
vided it did so in time. Even assuming 
that such general authority might extend 
to the limiting of utility rates, there js 
something to be said for the view that 
Congress, by its expressed exclusion of 
such authority in the anti-inflation bill 
of October 2nd, demonstrated its intent 
so clearly as to negative any such inter- 
pretation of the earlier enacted legisla- 


tion. 
—F, X. W. 





Committee Reports of the 
ABA Utility Section 


N addition to the forum discussions 

and prepared addresses delivered at 
the section of public utility law of the 
American Bar Association, meeting in 
Detroit, Michigan, August 24th to 27th, 
three committee reports were filed which 
contained much useful material for stu- 
dents of utility regulation. (See page 
592.) 

The first of these was the report of 
the special committee on the problems of 
rate making in the emergency. This com- 
mittee was headed by Chairman Alexan- 
der M. Mahood, formerly a member of 
the West Virginia Public Service Com- 
mission. The report pointed out that dur- 
ing World War I, Federal commissions 
regulating communications, the sale of 
electricity, natural gas, and motor car- 
riers in interstate commerce had not come 
into being. The report stated: 


_ There were many increases in rates dur- 
ing the last war which were based primarily 


upon increases in the cost in the principal or 
a principal item entering into the cost of the 
service provided. For instance, many in- 
creases in electric rates granted during the 
last war were authorized, assertedly, because 
of the price of coal. These increases, with 
appropriate sanction, found their way into 
the electric utilities’ tariffs mainly in coal 
clauses, which substantially provided that the 
rate for electric service to the ultimate user, 
usually industries, would shift up or down 
as the price of coal per ton delivered to the 
utilities’ generating plants would increase or 
decrease. 

This type of tariff provided an auto- 
matic change in rates to meet what was 
then a rapidly changing set of facts as to 
production costs and such costs were at that 
time the principal item which entered into the 
rendition of electric service. Many of these 
coal clauses are still in existence and are, 
therefore, applicable to the situation today. 


It was during World War I, of course, 
that the Federal government by congres- 
sional edict took over operation of the 
communications industries and the rail- 
roads, 
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HE committee report then went on 
to discuss modern procedure for 
changing rates on short notice to meet 
emergency conditions—a practice not 
generally available during World War I. 
The committee covered the functions of 
the ICC, the FPC, the FCC, Civil Aero- 
nautics Board, packers, and stockyards. 
In addition, a number of state commis- 
sions are now allowed to establish tem- 
porary rates in a shorter period of time 
than is normally required to establish 
permanent rates. The report concluded: 
It is unlikely that many emergency situ- 
ations will arise in which the present pro- 
cedure of the various state commissions will 
not be found to be sufficiently flexible to ac- 
complish the desired results. 

The two most prevalent problems in the 
present emergency will be: (1) requests for 
increases in rates due to the rising level of 
prices, principally labor and fuel, and (2) 
requests for special rates or permits to serve 
defense industries. 

Early this year a rising level of prices 
was certainly in prospect but practically all 
material prices have been pegged by ceiling 
orders of the Office of Price Administra- 
tion but labor costs have no ceiling and make 
up one of the dominant items of cost in 
rendering utility service. Should rate in- 
creases be necessary to meet the material 
and increased labor costs it is not thought 
that any unusual or extraordinary procedure 
is needed to adjust rates to the higher price 
levels. As an illustration of the expeditious- 
ness of state commissions in meeting such 
situations we need look no further than the 
state of Wisconsin. 

During the first World War, and more 
specifically from August 1, 1916, to July 31, 
1919, the Wisconsin Railroad Commission 
received 180 applications from utilities for 
increases in rates. Orders were issued in 
these cases in the following periods from 
the date of the application: 16 cases were 
decided in less than thirty days; 44 cases 
were decided in from thirty to sixty days; 
65 cases were decided in from sixty to one 
hundred and twenty days; and 55 cases were 
decided after four months from the date 
of the application. Of these 55 cases, only 26 
took more than six months. 

Since the last war, the establishment of 
accurate property records on an original cost 
basis, the segregation of write-ups, unrea- 
sonable overheads, or similar items in prop- 
erty accounts, a more strict adherence to 
uniform accounting procedure, and the certi- 
fication of reasonable depreciation rates will 
be of material aid in expediting rate changes 
particularly in cases involving emergency 
adjustments. The delays incident to rate 
changes based on valuations determined by 


reproduction cost methods are thus avoided 
and special emergency statutory authority 
need not be provided. 

The establishment of special rates or the 
granting of permits to serve defense indus- 
tries may impose difficulties in a few in- 
stances, particularly in contested cases. On 
the other hand, the granting of temporary 
rates or permits by those commissions hav- 
ing the necessary authority and the desire 
of commissions and parties to these proceed- 
ings to expedite matters involving national 
defense, together with the fact that most 
defense projects do not require impromptu 
service, should meet the requirements for 
service of the vast majority of defense in- 
dustries. Also, many of these projects al- 
ready have service, and extensions or en- 
largement of service requirements can usu- 
ally be arranged with less difficulty than is 
experienced in original applications for au- 
thority. 

This committee’s information, if it is cor- 
rect, indicates that a few states require a 
minimum of thirty days to change rates in 
uncontested cases and up to one hundred and 
twenty days in contested cases. It may be 
advisable for these states to consider the 
granting to their commissions of authority 
to establish temporary rates. 


HE report also sketched economic 

factors affecting utility rates in war 
periods. It broke down these factors for 
various types of utilities. For example, 
the following is the breakdown for nat- 
ural gas utilities: 


(a) Increased demands for natural gas 
required for industrial uses in connection 
with the war effort resulting in unexpected 
and unusual burdens on all companies. 

(b) Difficulty of obtaining necessary ma- 
terials for construction of new pipe lines 
to transport natural gas from new sources 
to markets. 

(c) Limitations placed upon drilling of 
additional wells resulting in unusual and ex- 
traordinary depletion of gas reserves of 
many companies. 

(d) Unusual and abnormal revenues due 
to the unusual demand of war industries 
not experienced in normal times, thereby 
creating an abnormal and temporary pic- 
ture as to the net income of gas companies. 

(e) Increased taxes. 

(£) Increased labor costs. 


And here is a breakdown of factors 
tending to reduce utility revenues during 
a war period: 


(a) Withdrawal of men from homes for 
services in armed forces resulting in reduc- 
tion in residential consumption. 

(b) Night-shift workers resulting in less 
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use of residential lighting and appliances. 

(c) Worn-out appliances cannot be re- 
placed. 

(d) “War time” reduces number of hours 
illumination is necessary. 

(e) Blackouts and dimouts will probably 
become more widespread resulting in re- 
duced use of service for lighting purposes. 

(f£) Many commercial establishments have 
closed because products formerly handled 
will not be available. 

(g) Conservation and curtailment pro- 
grams may be necessary due to rapid ex- 
pansion of war industries resulting in re- 
duced use of standard type of utility service. 
Service now used for these purposes will 
be diverted to industrial customers paying 
lower rates. 

(h) Shifting in population from nonde- 
fense areas to defense areas will adversely 
affect some utilities. 


Another breakdown further analyzed 
such cost factors as labor, taxes, sup- 
investments, 


plies, unusual and so 


forth. 


7. committee then went on to dis- 
cuss regulation via WPB. The re- 
port stated : 


This report would not be complete unless 
mention is made of the possibility and proba- 
bility of rate regulation, at least to some 
extent, through Federal control of essential 
materials that are necessary in the rendering 
of practically all utility service. The Federal 
government, during this emergency, has not 
undertaken to directly regulate the local 
service or rates of utilities as it did to some 
extent during the last war through the Di- 
rector General of Railroads and the Post- 
master General. Activities of certain of the 
emergency agencies presently functioning in 
Washington do have a direct bearing, how- 
ever, upon utility service and may have an 
important, although indirect, effect on utility 
rates. The communications branch of the 
bureau of industry operations of the War 
Production Board has issued Limitation 
Order No. L-50, which states on its face 
that it is designed to “limit the use of scarce 
and critical materials by the telephone in- 
dustry.” ... 

Order No. 94 of the power branch of the 
bureau of industry operations of the War 
Production Board limits the amount of cop- 
per which may be used in extending service 
to any electric customer. This order has an 
effect similar to that of Order L-50 above 
mentioned as to service which may be sup- 
plied by electric utilities. 


The report made reference to orders 
of the ODT concerning service standards 
of carriers and the activities of the OPA 


OCT. 22, 1942 


in entering appearances in utility rate 
cases for the purpose of preventing in. 
creases. 

Commissioner Ray C. Wakefield of 
the FCC, a member of the committee, 
entered a slight dissent, in the report, to 
the use of a quotation from a bulletin of 
the National Association of Railroad and 
Utilities Commissioners with respect to 
the function of the OPA in utility rate 
cases. Commissioner Wakefield said he 
thought the state commissions should al- 
low OPA to present its views because of 
the national interest in all phases of anti- 
inflation activities. 


Fees a parallel line to the foregoing 
committee report was the report of 
a special committee on the effect of na- 
tional defense laws and regulations on 
public utilities. The chairman of this 
committee was Justin R. Whiting, presi- 
dent of Commonwealth & Southern Cor- 
poration. Specific topics covered by this 
report were the WPB, the FPC, the 
Holding Company Act of 1935, trans- 
portation, labor relations, Selective Serv- 
ice Act of 1940, and Federal taxing. The 
committee outlined the work of the WPB 
and sketched the organization and tech- 
nique employed by that agency in deal- 
ing with the material requirements of 
various public utility industries, includ- 
ing priorities, inventory controls, and 
limitation of operation. On the subject 
of rationing power and gas the commit- 
tee report stated: 

Obvious but important differences dis- 
tinguish the rationing of power and gas from 
other types of rationing. In the case of 
these services, it is extremely difficult and 
often impossible for the utility to exercise 
advance control of the amounts of electricity 
or gas actually distributed to individual 
consumers or classes of consumers. Within 
the limitations of physical facilities, con 
sumers frequently have it in their own power 
to determine how much of the utility's sup- 
ply of electricity or gas they will consume. 
In addition, sudden increases of demand over 
supply may not only cause damage to con- 
sumers and a breakdown in their operations 
but, in the case of electric utilities, may also 
cause serious injury to the facilities of the 
utility system. ... 

The [WPB] curtailment orders create 
three important administrative problems. 
The first has already been referred to, that 


574 











WHAT OTHERS THINK 











“NOW YOU’RE COOKING WITH GAS, LIEUTENANT” 


of classifying consumers according to the 
essential or nonessential character of their 
operations. On the basis of this classifica- 
tion, a decision is made as to whether or 
not a particular consumer is initially ex- 
empt from the curtailment provisions of 
L-94 [electric] or L-31 [natural and mixed 
gas]. More refined determinations become 
necessary in connection with the second prob- 
lem—applications under L-94 for revision 
of demand or energy quotas assigned to 
nonexempt customers, and applications un- 
der L-31 for increased deliveries of gas in 
the shortage areas defined in that order. 
These determinations must be made on a 
case-by-case basis. 

The other important administrative prob- 
lem relates to enforcement. Enforcement in 
the case of both electric and gas utilities 
has been based upon simple devices. The 
various curtailment orders expressly pro- 
vide that the utility as well as the consumer 
is responsible for observance of its terms. 


This requirement has been construed to 
mean that where a consumer violates the 
terms of a curtailment order by continuing 
to consume prohibited amounts of electric 
power or gas, the utility after due warning 
must discontinue service. Arrangements are 
made administratively for resuming service 
upon securing written assurances from the 
consumer of future observance of the terms 
of the order. This practical means of en- 
forcement is, of course, further reinforced 
by the criminal sanctions of the priorities 
statute. 


_ the most noteworthy phase 
of the report of the special commit- 
tee on the effect of national defense laws 
and regulations on public utilities was the 
discussion of Federal taxes. The report 
said that the impact upon corporations 
of the tremendous increase in Federal 
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taxes during the past year had been 
severe. Ten years ago normal corpora- 
tion tax was 13} per cent, with no ex- 
cess profits tax. In 1932 this tax pro- 
duced $629,566,115. That was a depres- 
sion year. In 1937, a more normal year, 
the normal tax was 15 per cent, with a 
nominal excess profits tax in the form of 
a capital stock tax. This 1937 tax set-up 
raised $1,276,172,000 from corporations. 

The current (1941) normal tax and 
surtax for most corporations total 31 
per cent, with an excess profits tax rang- 
ing from 35 per cent of “adjusted excess 
profits net income” below $20,000 to 60 
per cent of the excess over $500,000. 
The yield is estimated at $4,500,000,000. 
These facts make it obvious that Federal 
taxes on corporate income are a strong 
factor in determining corporate policies. 

The committee report was drafted, of 
course, before the recent action of the 
Senate Finance Committee in voting to 
reduce the combination normal and sur- 
tax corporate rate in the pending 1942 
tax bill from 45 (as approved by the 
House) to 40 per cent, with additional 
allowance for deducting dividends on 
preferred stock. However, the report did 
express concern over the severe character 
of the proposed 1942 corporate taxes. 
The report stated: 


In the present forms of Federal taxes the 
corporation is treated as a completely dis- 
tinct entity. All earnings are heavily taxed 
to the corporation, and all dividend distri- 
butions are subject to full normal taxes and 
full surtaxes to the shareholders. This point 
becomes particularly important in consider- 
ing stock financing as compared with debt 
financing. A corporation may deduct bond 
interest in computing its taxable income; it 
may not deduct dividends on preferred stock. 
Thus the tax laws strongly encourage the 
use of debentures and bonds and strongly 
discourage the use of stock in new financing. 
To pay the $40 interest on its $1,000 bond, 
the corporation need earn only $40. To pay 
the $40 dividend on 10 shares of $100 pre- 
ferred, the corporation will need to earn 
from $65 to more than $80; and, if it is 
subject to excess profits tax, much more 
than that. In this respect, the tax laws work 
directly contra to the policies of the Se- 
curities and Exchange Commission and pub- 
lic utility commissions, which are encourag- 
ing the use of stock rather than debt in fi- 
nancing. 

The excess profits tax law defines the 


excess profits subject to tax, as being either 
the excess over average earnings during 
1936-1939, or the excess over a stated re. 
turn on defined invested capital, now 7 or 8 
per cent (in either case with some adjust. 
ments). If there have been tax-free mergers 
consolidations, or reorganizations, the in. 
vested capital of the present corporation js 
that of its predecessors, plus additions and 
less depreciation taken on prior returns, The 
base period 1936-1939 was not a particularly 
representative period as to corporate earn- 
ings; it was probably chosen rather because 
the years were near at hand and tax returns 
readily available. In any event, public util. 
ities are very apt to find themselves subject 
to an excess profits tax, notwithstanding the 
fact that their rates are closely regulated, 

This result has often been brought about 
by the fact that the normal tax is not de- 
ductible in computing the net income subject 
to the excess profits tax. Thus, so-called ex- 
cess profits often consist of amounts re- 
quired to be paid to the Treasury as the 
normal tax on operations—the number one 
cost of doing business. It is frequently true 
that the current earnings, minus the normal 
tax and surtax, are less than average earn- 
ings, minus the normal taxes in 1936-1939— 
yet an excess profits tax is payable. Or, a 
refinancing from bonds to preferred stock 
may very well result in an excess profits 
net income. The result is a sharp impact 
on the public utility industry. Rates literally 
cannot be increased to meet the new tax 
load, for, in order to obtain a clear dollar, 
rates may have to be raised $12, an impos- 
sibility. 


T has long been held that the retire- 

ment of bonds at less than par would 
result in income, at least to a solvent 
debtor. It has been proposed that the 
pending revenue bill should not recog- 
nize any “profit” made in this way in 
order to facilitate financial house clean- 
ing by railroads and other borrowers. 
For example, the committee report 
pointed out that, under certain proposed 
changes, where a utility under SEC or- 
ders to sell properties or securities for 
cash either acquires other properties 
or retires its securities or those of a 
subsidiary, no gain or loss would be 
recognized. The committee report con- 
cluded on this subject: 

The 1941 Federal taxes paid by privately 
operated electric utilities, none of which 
were borne by government-owned utilities, 
were equivalent to $11.05 per customer, or 


2.35 mills per kilowatt hour delivered to 
ultimate customers, These figures show the 
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extent to which public operations would 
have to pay to equal the taxes paid by pri- 
vately operated utilities. On the basis of the 
governmental agencies’ 4,400,000 consumers 
and 15,000,000,000 kilowatt hours delivered 
by them, the amounts involved at $11.05 per 
customer and 2.35 mills per kilowatt hour 
would be, respectively, $48,000,000 and $35,- 
000,000. These figures, of course, will be 
greatly increased by the 1942 Revenue Act. 

There is one provision of the Internal 
Revenue Code which may be of material 
assistance to public utilities in the construc- 
tion of facilities necessary for the prosecu- 
tion of the war effort but which may result 
in the existence of surplus facilities at the 
end of the emergency period. Section 124 
permits the amortization over a 60-month 
period of any facility necessary in the in- 
terest of national defense. This would make 
it possible for a utility to retain out of earn- 
ings over a 5-year period an amount sub- 
stantially sufficient to defray the cost of such 
facilities, although some utilities are experi- 
encing difficulty in establishing the necessity 
for additional generating and transmission 
facilities which serve to strengthen an exist- 
ing system and cannot be said to be neces- 
sary solely for defense purposes. It is indi- 
cated that the Securities and Exchange Com- 
mission is considering the question whether 
utility operating companies should record 
provisions for such accelerated amortiza- 
tion in computing earned surplus on their 
books. However, there appears to be nothing 
in the income tax law or the regulations 
which requires it. The problem is compli- 
cated from an accounting point of view by 
the fact that emergency facilities in the 
utility field consist frequently of the most 


modern and efficient units and that, if sur- 
plus facilities exist at the end of the war, 
it will be the older and less efficient units 
which will be retired. 


HE third committee report, of more 

than passing interest, presented to 
the ABA utilities section was the report 
on developments during the year in the 
field of public utility law. This commit- 
tee, headed by Charles M. Spofford of 
New York, turned in its usual corking 
good résumé of virtually all develop- 
ments of any regulatory significance 
during the twelve months expiring ap- 
proximately July 1, 1942. 

For obvious reasons even the gist of 
this 254-page year book of utility regu- 
lation, which is itself a rather concen- 
trated digest, could not be attempted 
within the space limitation of this review. 
Suffice it to say that the report is di- 
vided into three parts: (1) transporta- 
tion, (2) communications, (3) gas, elec- 
tric, and other utilities. It includes dis- 
cussion and case analysis involving re- 
organization, state regulation, taxation, 
labor relations, legislation, and account- 
ing. The material collected under the 
Public Utility Holding Company Act of 
1935 (pages 213-235) is especially valu- 
able. The report contains a bibliography 
and a table of cases and statutes. 
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Electric Thinker 


pEvice which performs in a single hour calculations which would 
A take an engineer nine months to work out on paper has been built 
by Westinghouse for Purdue University and six power companies. To 
speed the building of power systems, the device, called a “network calcu- 
lator,” can figure materials and equipment required to supply power 
safely and efficiently at minimum expense. 
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AGA Convention 


TS twenty-fourth annual meeting of the 
American Gas Association opened up its 
2-day conclave at the LaSalle hotel in Chicago, 
Illinois, on the morning of October 5th under 
the leadership of its president, George S. Haw- 
ley, who is also president of the Bridgeport 
Gas Company. 

A special natural gas meeting on the morn- 
ing of October 5th assembled under the chair- 
manship of J. French Robinson, president of 
the East Ohio Gas Company. 

Competitive positions some gas companies 
now hold will have to be sacrificed for the 
over-all war situation, and pooling of trans- 
mission facilities may be asked for, as well 
as the conversion of large users of natural 
gas to other fuels, because of an expanding 
demand for gas at a time when steel cannot 
be spared to augment facilities. 

These beliefs were expressed on October 
5th by Martin T. Bennett, chief of the gas 
supply section of the War Production Board. 
He declared that conservation along a broad 
front would be necessary, including utiliza- 
tion of existing transmission facilities as near 
to a 100 per cent load factor as the limited 
use of additional critical materials will permit. 

“If a million or more tons of new steel were 
to be made available to the industry next year 
for extending new supply areas and reinforc- 
ing transmission lines, our problems would 
seem quite simple, compared to what we proba- 
bly will have to deal with,” he declared. 

Since steel cannot be obtained, the indus- 
try must utilize present facilities to the maxi- 
mum before any new facilities are provided, he 
said. The “send out” of natural gas for indus- 
trial and commercial uses this year will prob- 
ably run from 25 per cent to 40 per cent ahead 
of last year, he said. 

Burt R. Bay, president of the Northern Nat- 
ural Gas Company of Omaha and recently 
elected chairman of the natural gas section 
of the AGA, warned the War Production 
Board that “as time passes the need for drill- 
ing additional wells in the Texas Panhandle 
and Hugoton fields is in my judgment assured- 
ly a reality as it is in other producing areas 
and the WPB should recognize this in any 
future orders affecting drilling or the alloca- 
tion of steel to essential industry.” 

The war will “play havoc” with the nation’s 
natural gas reserves, J. French Robinson told 
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the meeting at the general session on October 
6th. He also predicted that natural gas re. 
quirements after the war “will make still more 
acute” the problem of balancing supply and 
demand geographically. 

J. A. Krug, War Production Board Deputy 
Director-General for Priorities Control, told 
the closing convention session also that gas 
must be conserved along with other fuels. He 
said any wasteful practices deprive war indus- 
tries. 

Known reserves of natural gas in the United 
States, said Mr. Robinson, are estimated at 8 
trillion cubic feet and the length of the war 
will determine how much will be left for post- 
war use. Unfortunately, he said, the areas of 
greatest demand are areas of dwindling supply. 

“War, of course, will play havoc in the de- 
pletion of our national reserves of all re- 
sources, and gas can be no exception,” asserted 
Robinson. “Both supply and requirements of 
natural gas will be vitally affected through 
the enforced practices of conservation in every 
single phase of the industry. The nation will 
never recover from the terrific impact on our 
material resources. All we can do is carefully 
husband what is left us. 

“In the post-war sunshine of abundant ma- 
terials for our use, we will be able to realize 
the potential values of natural gas as never 
before. Supplies and requirements will also be 
better balanced within the several districts 
themselves.” 

Robinson predicted that the increased use 
and development of present methods will seek 
to maintain seasonal balances by districts and 
companies in the post-war era. He also fore- 
cast a period of intensified natural gas use and 
improved transportation extending the use of 
natural gas to more consumers, 

“We are already talking of natural gas by 
shipload in cargo ships,” Robinson asserted. 
“The mechanics of transporting liquefied gas 
by water are completed. Natural gas will 
transported much the same as fuel oil.” 

Robinson said it would be possible to propel 
these “tankers” by evaporation of some of the 
liquid gas cargo. Liquid gas, he added, can be 
stored in tanks a fraction the size required 
for the same amount in gaseous form. : 

Dr. Frederick W. Sullivan, Jr., technical di- 
rector of the Institute of Gas Technology, 
Chicago, spoke on war and post-war research. 
Arthur E, Bridge, vice president and general 
manager of the Southern Counties Gas Com- 
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pany, Los Angeles, California, was elected 
president of the association. 


Anti-inflation Bill Passed 


ONGRESS, spurred by presidential deadline 
C and criticisms for delays in corrective ac- 
tion, completed its anti-inflation legislation on 
October 2nd and rushed its bill to the White 


House. 

In final text, the bill followed closely that of 
the measure which the Senate adopted by a 
yote of 82 to 0 on September 30th. Congress 
sent to the President a general directive to sta- 
bilize prices and wages at the levels which 
existed as of September 15th, but gave him 
wide latitude in making adjustments later to 
correct gross inequities and aid in the effec- 
tive prosecution of the war. It told him to issue 
his first general order on or before November 
Ist. 

The amendment of Senator Norris, which 
sought to bring the rates of common carriers 
and other public utilities under firm control, 
became one of the principal issues raised in 
debate as it had been in conference. 

The compromise, under which the Office of 
Price Administration would become a partici- 
pant on behalf of the public in rate cases, 
prompted Representative Rankin to attempt to 
send the entire program back to conference to 
reinsert the Norris proposal. A voice vote 
downed this proposal. Later Senator Norris 
agreed to the compromise. (See page 568.) 


Charges SEC Flouts Con- 
gressional Intent 


(Caan the authority of the Securi- 
ties and Exchange Commission to pro- 
ceed with its plan to regulate the sale of mu- 
nicipal bonds, Lyle H. Boren, member of Con- 
gress from Oklahoma, in a recent communica- 
tion to Ganson Purcell, chairman of the SEC, 
charged that the plan is “contrary to the ob- 
vious intent of Congress.” He stated that he is 
prepared, if necessary, to ask for congressional 
action in the matter. 

Mr. Purcell declined to comment on Mr. 
Boren’s communication at the time. The com- 
munication was sent to Mr. Purcell on Septem- 
ber 23rd, but was not released for publication 
by Mr. Boren until October Ist. Mr. Boren has 
served as a member of the Securities and Ex- 
change subcommittee of the Interstate and 
Foreign Commerce Committee in Congress 
since 1937, 


Bottled Gas Limitation 


Cum over production and distribution 
of gas cylinders was ordered on Septem- 
ber 30th by the War Production Board with 
issuance of General Preference Order M-233. 
Gas cylinders are steel containers or steel 
s used primarily for shipment of various 
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types of gases charged at high or low pres- 
sure. The order provided that between the date 
of issuance and January 1, 1943, production 
and delivery of the cylinders and cylinder forg- 
ings would be subject to such directions as may 
be issued by the Director General for Oper- 
ations. 

After January Ist, production and delivery 
of the cylinders will be permitted only as 
specifically directed by WPB. If necessary, in 
granting authorizations, WPB will ignore rat- 
ings assigned to particular contracts or pur- 
chase orders in order to meet the requirements 
of the war program. 

Producers are also required to submit on the 
twenty-fifth of each month, beginning October 
25th, production and delivery schedules for the 
third re calendar month, on Form 


Gas cylinders are now used almost entirely 
by the armed forces. 


OPA-NARUC Plan for 
Cooperative Rate 
Ceilings 


s a result of a recent conference between 
the war committee of the National Associ- 
ation of Railroad and Utilities Commissioners 
and representatives of the Office of Price Ad- 
ministration, the OPA has, through Robert A. 
Nixon, director of the transportation and pub- 
lic utilities division, outlined procedure for ad- 
justment of charges for services subject to the 
general maximum price regulation of OPA 
and likewise subject to regulation by various 
state commissions. 

Two particular classes of service with re- 
spect to which some conflict has arisen are 
contract motor carriers and warehouses. OPA 
has agreed to act upon petitions by state regu- 
latory commissions for amendment of the gen- 
eral maximum price regulation to make effec- 
tive charges authorized by such state commis- 
sions without awaiting petitions of individual 
carriers or public utilities affected by the order 
of the state commission. This was regarded as 
a distinct improvement over the previous ar- 
rangement whereby OPA would act only upon 
petitions of affected utilities. 

In the case of contract carriers particularly 
it could not be anticipated that many of the 
carriers would petition OPA for an increase in 
their minimum charges. 


SEC Sets Precedent 


or the first time in its history the Securi- 

ties and Exchange Commission has moved 
to take the part of a corporation management 
against a protesting shareholder. On October 
2nd it obtained a temporary restraining order 
against Samuel Okin, attorney, charging that 
he appeared to be about to violate the Public 
Utility Act of 1935 and other laws in his letter 
of September 18th to stockholders of the Elec- 
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tric Bond and Share Company urging them to 
withhold their proxies. (See page 565.) 
Appearing before Federal Judge Alfred C. 
Coxe on October 3rd, Mr. Okin got an order 
returnable October 5th to show cause why the 
SEC proceedings should not be dismissed. 
The commission charged that letters ad- 
dressed to shareholders of a holding company 
fall within the rules for proxy solicitations. 
Mr. Okin said they did not. The commission 
contended that Mr. Okin’s letter was filled with 
inaccurate statements. Mr. Okin denied this. 


Passenger Rail Service Frozen 


A“ railway passenger schedules in the 
United States were frozen October Ist 
by an order of Defense Transportation Di- 
rector Joseph B. Eastman in a move designed 
to prevent further crowding of the rails by 
passenger service during the heavy autumn 
movement of freight. 

Effective October 4th, the order froze all 
passenger schedules as of September 26th. 

The new order, identified as General Order 
ODT 24, prohibits railroads with certain ex- 
ceptions from running any special passenger 
trains, or adding new trains to existing sched- 
ules, or running extra sections to regular 
trains unless such extra sections have been run 
at least 20 per cent of the time during the past 
ninety days to handle the normal flow of busi- 
ness. 

Under terms of the order, no railroad may 
operate a passenger train which includes a car 
“chartered to, or the use of which by prior ar- 
rangement, is restricted to an individual or 
group of persons traveling together.” This, it 
was said, does not apply to railroad business 
cars. 


SEC Announces Hearing Date 


Shea in part that the New England Gas 
& Electric Association cannot retain any 
interest in public utilities operating in Maine, 
the Securities and Exchange Commission has 
instituted “death sentence” proceedings under 
§ 11(b)(1) of the Public Utility Holding 
Company Act against the association. 

In its order for hearing which was set for 
November 30th, the commission also pointed 
out that the public utility companies of New 
England Gas operating in Massachusetts and 
New Hampshire constitute more than a single 
integrated public utility system and systems 
additional thereto which may be retained by 
New England Gas, pursuant to the provisions 
of § 11(b) (1) and especially clauses (A) and 
(C) thereof. 


Certain Installations Permitted 


SUPPLEMENT to Preference Rating Order 
P-46 was issued on September 25th to give 
blanket permission to utilities to make gas or 
electric service connections for the operation 
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of a gas or electric range in certain circum. 
stances where connections were formerly pro. 
hibited except upon specific authorization, 

Under P-46 as previously written, no utility 
was permitted to make extensions for a new 
consumer unless the dwelling was wired or 
piped and ready for service prior to July | 
1942, or in the case of a new house where the 
foundation was completed prior to July 1, 1942 

The supplement was intended to take care of 
a person who moves into a house which was 
not wired or piped for range service prior to 
July 1, 1942, and which is not equipped with a 
range of any kind. In that event, the amend. 
ment permits either a gas or electric connection 
for the operation of a range. 


Rate Ceiling on Nonutility Gas 


" Bgs-ovage prices for natural gas, both wet and 
dry, on October 1st were placed under 
Revised Price Schedule No. 88 (Petroleum and 
Petroleum Products) by the Office of Price 
Administration. Rates specifically excluded 
from control under the Emergency Price Con- 
trol Act, such as those charged by public utili- 
ties, however, are not affected by the action, 

Both wet and dry gas previously had come 
under the general maximum price regulation. 
The change will bring a more equitable realiza- 
tion on prices for sellers of wet gas, from 
which natural gasoline and other products are 
extracted, but will not increase prices of natu- 
ral gasoline to the consumer. 


REA Allotments Announced 


gee Electrification Administrator Harry 
Slattery last month announced allotments 
totaling $647,200 to 15 systems in Idaho, Illi- 
nois, Indiana, Iowa, Minnesota, Mississippi, 
Nebraska, North Carolina, Ohio, Texas, and 
Washington. These funds will cover unantici- 
pated expenses in connection with former allot- 
ments, purchase of office buildings, and con- 
struction of generating and transmission fa- 
cilities to serve a marine base and an air base. 

“No new construction will be undertaken,” 
Mr. Slattery said, “except in accordance with 
authorization or regulation of the War Pro- 
duction Board, and in the case of allotments 
involving acquisition of existing properties, the 
funds allotted for new construction will not 
be used until the war is over.” 

Announcement was also made recently of al- 
lotments of $34,000 to the Douglas County 
Electric Membership Corporation, Douglas- 
ville, Georgia, to cover unanticipated costs in 
connection with a former allotment and $58; 
000 to the Three-Notch Electric Membership 
Corporation, Donalsonville, Georgia, to permit 
extension of service by the codperative to mili- 
tary facilities. 

This brought REA allotments to $459,614,- 
344.90, of which $802,000 represented oper- 
— during the current fiscal year, it was 
said. 
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WPB Moves to Conserve 
Materials 


rss than half of the various types of elec- 
tric light bulbs and lamps currently pro- 
duced will be manufactured after November 
ist under terms of a simplification order an- 
nounced last month by the War Production 
Board. 
Moving to conserve materials and produc- 
tion capacity in the incandescent and fluorescent 


lamp industry, the WPB ordered that types of 
bulbs now made be reduced from 3,500 to 
1,700. The cut will be accomplished through 
elimination of almost 2,000 lamps of varying 
voltage, wattage, color, and other construction 
specifications. 

There will be no curtailment in the total 
production of electric bulbs as a result of the 
WPB’s action. It was expected that adequate 
supplies of the permitted types would be pro- 
duced to compensate for those which will no 
longer be made. 


a 
Alabama 


Company Makes Tax Payment 


HE Alabama Power ‘Company recently de- 
livered a check to tax officials at Mont- 
gomery for $303,542.38 in payment of the com- 
pany’s hydroelectric kilowatt tax, Thomas W. 
Martin, president, has announced, 
The money goes into the special educational 


trust fund. Each of the 67 counties participates 
and 11 of them will receive more than $5,000 
each for high and elementary schools. 

Mr. Martin emphasized that the payment 
represented only a small portion of the Ala- 
bama Power Company’s taxes for 1942 and 
that more than $1,000,000 of the total taxes 
paid goes into the school fund. 


Arizona 


Governor Hits Rates 


OMPLAINT against gas rates charged in 
C Phoenix and Tucson was recently voiced 
by Governor Sidney P. Osborn as he testified 
at a Federal Power Commission investigation 
of rates billed Arizona utility concerns by the 
El Paso Natural Gas Company. The governor 


also stated electric rates are too high. 

The governor was the first witness called in 
the proceedings, making only a brief appear- 
ance. The case grew out of a complaint that he 
filed against the El] Paso Natural Gas Com- 
pany, the Western Gas Company, and the El 
Paso Gas Transportation Corporation, the lat- 
ter two being subsidiaries. 


Arkansas 


Water System Sale Approved 


ee of the Arkansas Power & Light Com- 
pany’s 20 water distribution systems to the 
new Arkansas Municipal Water Company at a 
base price of $2,902,500 was approved by the 
state utilities commission on September 30th. 
Present water rates will be maintained. 

Petitions opposing the sale, filed by the 
cities of Wynne and DeWitt, were dismissed. 
But the commission specified that the Wynne 
properties not be sold “unless the city express- 
ly consents thereto.” DeWitt also was advised 
to negotiate with the new firm for purchase of 
the system there as a municipal project. 

Pine Bluff’s water system would be the first 
taken over by the new company, J. R. Pierce, 
vice president and general manager, said. 

About twenty-five power company employees 
assigned to the water department were to be 
taken over by the new company, and about 
tighty additional persons employed. 
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Denies Insurance Plan 


HE National Rural Electric Codperative 

Association has not formulated plans for 
REA property insurance, Thomas B. Fitz- 
hugh, attorney for Arkansas REA cooper- 
atives, said last month in answer to a stand 
against such insurance by the Arkansas Associ- 
ation of Insurance Agents. 

Mr. Fitzhugh said all codperatives pay $10 
a year plus 10 cents a member for membership 
in the national association. This payment has 
nothing to do with insurance, he said. 

“If such an insurance company were formed 
it would be a mutual company, just like prac- 
tically all of the life insurance companies and 
most of the property insurance firms,” Mr. 
Fitzhugh said. 

The Arkansas Association of Insurance 
Agents attacked the REA proposal on the 
grounds that it was impractical. Mr. Fitzhugh 
declared no definite proposal had been made. 
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California 


Gas Supply Assured 


f be. state railroad commission on Septem- 
ber 30th announced that the possibility of 
a shortage of natural gas during the next few 
months had been averted with the completion 
of storage plans. Engineers working for the 
commission declared that pipes carrying natu- 
ral gas are being connected with the exhausted 
Playa del Rey oil field, into which it is planned 
to pump about 3,000,000,000 cubic feet of gas 
for use in the winter months. 

On the same day the Defense Plant Corpora- 
tion, under the War Powers Act, took over 
from the Union Oil Company the major portion 
of the Venice oil field, designed to serve as a 
great natural reservoir for the storage of fuel 
gas to be used industrially and domestically 
during the war. 

As the deal was set up through planning on 
the part of the state commission, the Southern 
California Gas Company is to move gas from 
other fields and pump it under pressure into 5 
wells on the 270 acres. The Southern Cali- 
fornia Gas Company will pay rental for the 
reservoir, but will have the right to recover 
the gas thus stored. Any crude oil recovered 


from the field while it is used as a gas reser. 
voir will be the property of the Defense Plan, 
Corporation. 


Agree to Sell Bonds 


Pg ne to requests of bonding firms, the 
San Francisco board of supervisors’ §. 
nance committee last month agreed to sei 
$7,950,000 in railway revenue bonds after the 
November 3rd election—if the people approve 
purchase of the privately owned Market 
Street Railway. 

Meeting with representatives of the bond 
houses, the supervisors, however, insisted that 
bidders provide an estimate of the interest 
charges on the bonds and the probable unified 
railway fare not later than October 21st. 

“The people should know,” said Supervisor 
MacPhee, “what the interest charges and fare 
will be in advance of the election.” 

MacPhee was named chairman of a conm- 
mittee, which includes bonding house repre. 
sentatives, to work out details of the sale. The 
committee was expected to select an “outside” 
engineer to check on estimates of revenue and 
expenses under railway consolidation. 


Colorado 


Gas Rate Case 


TTORNEYS for the Federal Power Commis- 
sion and the natural gas companies in- 
volved in the Denver gas rate case conferred 
in Denver recently to determine what parts of 
the testimony presented in the FPC hearing 
ended April 21, 1941, would be placed before 
the tenth Federal Circuit Court of Appeals 
which will review the findings handed down as 
a result of the former hearing. 

Representing the FPC at the conference was 
Edward H. Lange of Washington, D. C., who 
heads the commission’s legal staff which has 
been working on the Denver rate case more 
than three years. 

Meanwhile, Robert B. Cartwright, clerk of 
the circuit court of appeals, disclosed the 
amount of money now impounded with the 
court—representing the difference between the 
rates which the FPC has determined to be fair 
for the Colorado Interstate Gas Company to 
charge and the amount the company actually 
is charging—totaled $647,508.20. 

Additional funds would be deposited with the 
court monthly until the case finally is settled, 
when the court will decide whether the money 
should be returned to Colorado Interstate or 
should go to the distributing companies, such 
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as the Public Service Company of Colorado, 
which are the direct customers of the Inter- 
state Company, or to the consumers who buy 
gas from the distributing companies. 


Utility Commission Regulates 
Speed Limits 


OLORADO’S cooperation in the national tire 

conservation program moved a step nearer 
fulfillment on September 29th with a formal 
ruling by Attorney General Gail L. Ireland 
that the state public utilities commission has 
full authority to order into effect ODT regu- 
lations affecting the operation of motor car- 
riers. 

Ireland’s ruling followed a proclamation on 
September 28th by Governor Ralph L. Carr 
calling upon all motorists to reduce their driv- 
ing speed maximum to 35 miles an hour “as 
an act of real patriotism.” 

Carr also was said to be studying a proposal 
that the state set up portable wheel-alignment 
and brake-testing stations to help Coloradans 
save their tires, in accordance with govern- 
ment regulations compelling bimonthly inspec- 
tions of motor vehicle rubber. : 

Ireland upheld the public utilities commis- 
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gon on its emergency order No. 4, issued 
gveral weeks ago, when all ODT orders con- 
cerning motor carriers were adopted as the 
commission’s own regulations in Colorado. The 


commission’s order had been questioned on 
the ground that only the legislature has the 
power to fix speed limits, either for motor 
carriers or private automobiles. 


District of Columbia 


OPA Petition Denied 


y a vote of 2 to 1, the District of Columbia 
Public Utilities Commission on October 
Ist denied a formal petition of the Office of 
Price Administration asking that consideration 
of the sliding-scale arrangement under which 
consumers of the Washington Gas Light Com- 
pany are computed be reopened for argument. 
The motion, filed September 28th by Harry 
R. Booth, OPA utilities counsel, stressed a 
number of points to the general effect that 
changed economic conditions in the nation’s 
capital justified a reconsideration of methods 
under which consumers are charged. 


The commission’s decision was announced 
by Chairman James R. Flanagan, who was 
supported by Commissioner Charles W. Kutz. 
Commissioner Gregory Hankin, who has 
throughout the gas hearing supported the 
OPA’s opposition to a proposed 4 per cent 
gas rate rise in the District, dissented on 
grounds that the present sliding-scale arrange- 
ment which the commission is considering 
“in no sense reduces the obligation of this 
commission to arrive at fair and reasonable 
rates.” 

Following the commission’s decision, the 
hearings were ended and the matter taken 
under advisement. 


Georgia 


Presents Stop Elimination Plan 


N a move to improve public transportation 
I service and to conserve materials vital to 
the war effort, the Georgia Power Company 
recently requested the state public service com- 
mission to approve a plan to discontinue ap- 
proximately 25 per cent of the stops in the 
metropolitan transit system and to move about 
170 more stops to new locations, it was an- 
nounced. 


About 560 stops would be abandoned. 

The plan was drawn up, it was said, in ac- 
cordance with a recommendation of the Of- 
fice of Defense Transportation whose standard 
requires stopping places be located at distances 
of from 660 to 1,200 feet. Car and bus stops 
in Atlanta now average 572 feet apart. Under 
the new plan, the average would be 762 feet. 

No changes were contemplated in the down- 
town business section or on interurban or feed- 
er bus lines. 


Illinois 


Gas Rate Cut Approved 


A RATE reduction to 285,000 gas consumers 
in towns near Chicago with savings of 
$487,000 annually, was approved on September 
30th by the Illinois Commerce Commission. 
Most of the saving, the commission said, 
would go to residential users served by the 
Public Service Company of Northern Illinois, 
Western United Gas & Electric Company, and 
the Illinois Northern Utilities Company. None 
of the companies operates in Chicago. The 
new rates were scheduled to go into effect 
within twenty days. 

This was the second reduction resulting 
from the commission’s case against the Natural 
Gas Pipeline Company of America, which 
brought about a substantial reduction in natural 
gas costs to the companies involved. The first, 
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already passed on to the consumers, was for 
more than $1,000,000. 

The commission said the reductions would 
amount to $247,000 for Public Service, $210,- 
000 for Western United, and $21,000 for IIli- 
nois Northern. 


Gas Plant to Be Rehabilitated 


Te executives of the Kewanee Public 
Service Company disclosed recently that 
it may be necessary to rehabilitate for use this 
winter the company’s gas plant at Kewanee 
as a result of an order from the WPB. 

J. H. Keyes, comptroller and director, first 
revealed the possibility of the plant being put 
into operation as he testified at a Securities 
and Exchange Commission hearing. 

Later, Allen Van Wyck of Decatur, presi- 
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dent of Kewanee, told the hearing that the 
WPB had asked all utilities to put their un- 
used gas plants in order for possible use be- 
cause of increased demands. 

Keyes and Van Wyck appeared last month 
in Philadelphia in support of an application 


by the Illinois Iowa Power Company to pur. 
chase 5,504 publicly held shares of 7 per cent 
Kewanee preferred stock at a price up to $35 
a share. Both men hold the same positions re. 
spectively in Illinois Iowa as they do in Ke. 
wanee. 


Indiana 


Court Grants New Writ 


A NEW court order on October Ist tempo- 
rarily enjoined the Public Service Com- 
pany of Indiana from interfering “in any way 
with use and operation by the city of Lebanon” 
of the electric power distribution system in 
that city. 

The temporary writ was granted September 
30th by Frank B. Russell, Tipton, sitting as 
special judge in Boone Circuit Court. It sup- 
planted another similar temporary restraining 
order issued by Judge Ernest R. Stewart, of 
the Boone court. 

Two previous rulings granting the city right 
to operate and use the distribution system have 
been appealed to the Indiana Supreme Court 
by the utility. 


Insurance Firms Challenge Act 


be’ an action believed to be unprecedented, 
two out-of-state. insurance corporations 
challenged the constitutionality of the Public 


Utility Holding Company Act of 1935 on Sep. 
tember 28th in a petition filed in Federal court 
in South Bend. 

Counsel for the Massachusetts Mutual Life 
Insurance Company of Springfield, Massachu- 
setts, and the George Washington Life Ip. 
surance Company of Charleston, West Vir- 
ginia, filed a petition for a temporary restrain. 
ing order against the Indiana Service Corpo. 
ration, Fort Wayne. 

The plaintiffs, alleging they are shareholders 
in the Indiana utility, charged that the Fed. 
eral Securities and Exchange Commission has 
ordered the firm to file a proposed plan for 
reorganization, in which voting powers among 
shareholders should be distributed fairly and 
equitably. The request, claimed the plaintiffs, 
was made on the basis of the Holding Com. 
pany Act of 1935. 

The plaintiffs contended the act is not valid 
in that the proposed plan of reorganization 
would endanger two shareholders’ interests 
and at the same time cause a scaling down of 
the value of bond securities. 


Iowa 


Gas Rate Cut Seen 


AYOR John MacVicar said recently that 
M the gas utility serving Des Moines was 
negotiating for a reduction in the cost of 
wholesale natural gas which might result in 
a cut in gas prices to Des Moines consumers. 
The mayor said he had talked with C. A. 
Leland, general manager of the gas company, 
after a rate reduction was requested of the 


city council on September 24th by Sam K. 
Miller, representing a consumer’s group. 
Leland told him that the wholesale rates 
have been cut on a line serving southern Iowa 
and that he wrote on August 19th to the 
Northern Natural Gas Company, which serves 
Des Moines, to seek the same cut, MacVicar 
said. If negotiations by Leland are successful, 
Des Moines consumers would be saved about 
$100,000 a year in gas bills, the mayor said, 


Kentucky 


Meter Reading Curtailed 


| pag of the shortage of rubber and of 
man power, the Kentucky Public Service 
Commission has authorized each utility to in- 
augurate whatever plan that seems best fitted 
to its particular needs, in an effort being made 
in the state to curtail the number of trips 
made to consumers for the purpose of read- 
ing meters. A directive, recently sent to its 
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utilities by the commission, read in part as 
follows: 

“The commission recognizes the fact that 
the usual plan of monthly meter reading may, 
because of the shortage of rubber, man power, 
and other causes, work hardship on some util- 
ities. There are in many states various plans 
which are designed to conserve rubber and 
man power. The plans are numerous. Some 
companies are reading meters every two 
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months and billing on an estimated basis the 
month which the meter was not read. Some 
companies read meters quarterly. Others sup- 
ply their customers with a post card, on which 
copies of the meter dials are printed; and 
the customer is requested to indicate on this 
card the positions of the hands on the meter 
and return to the company so that the billing 
may be done properly. Due to the fact that 
conditions within each utility company may 
be different, this commission will not inaugu- 
rate or suggest any particular plan, but does 
hereby authorize each company to inaugurate 
whatever plan that seems best fitted to its 
particular needs for the purpose of conserving 
rubber and man power in connection with 
meter readings. It should be borne in mind, 
however, that this authority does not extend 
beyond six months after the duration of the 
present emergency.” 


Rate Hearing Set 


HE state public service commission re- 
‘o- set October 15th for resumption of 
hearings on its order for the Tri-City Utili- 
ties Company to show cause why electric rates 


in Frankfort should not be reduced. The com- 
mission order followed notice by City Attorney 
Marion Rider, representing Frankfort, and 
Sam H. Brown, representing a group of con- 
sumers, that they were ready to present their 
evidence. 

The commission entered its “show cause” 
order last January 9th against the Kentucky- 
Tennessee Light & Power Company, which 
Tri-City succeeded. The company filed its re- 
sponse January 3lst and later presented testi- 
mony seeking to justify the present rates. 
Brown intervened in behalf of his group and 
Rider in behalf of the city. 

Evidence in favor of rate reduction was 
held in abeyance after the city opened negoti- 
ations to purchase the company’s local light 
plant and appointed a board to transact the 
business, but no agreement as to price was 
reached. Leslie W. Morris, board chairman, 
said it would be impossible to put the pur- 
chase program before the voters in this year’s 
election. He said the company wanted $1,350,- 
000 for its light and water plants in Frankfort 
and the board offered “much less.” The ne- 
gotiations were hanging fire, pending arbitra- 
tion proceedings. 


e 
M ichigan 


Gas Bill Plan Opposed 


pars to send out Detroit gas bills each 
month in post card form, but read meters 
only every other month, should not be ap- 
proved until the city has had an opportunity 
to state its objections, the state public service 
commission was informed recently by Corpo- 
ration Counsel Paul E. Krause and James H. 
Lee, his principal assistant. 

The Michigan Consolidated Gas Company 
had announced the intention of beginning bi- 


monthly meter reading October Ist. While the 
city has no objection to bimonthly reading, it 
was Lee’s contention that bimonthly billing 
should accompany it, and that the resulting 
saving should be passed on to the consumer 
in the form of reduced rates. 

The city’s first knowledge of the plan to 
substitute a post card form, omitting a state- 
ment of the rates, came in a letter from the 
commission asking the city’s reaction, Lee 
said. To this phase of the change Lee and 
Krause were definitely opposed. 


oo 
New Jersey 


OPA to Oppose Water Rate 
Boost 


pS ari R. Booth, utilities counsel of the 
Office of Price Administration, said re- 
cently that OPA would intervene in opposition 
to an application by the Commonwealth Water 


Company to increase its rates 15 per cent in a 
number of New Jersey communities. 

Mr. Booth said the company’s application 
then was pending before the New Jersey Board 
of Public Utilities Commissioners. 

Among communities served by the company 
are Irvington, West Orange, Summit, and 
Passaic Township. 


B 
New York 


St. Lawrence Project Urged 


ous Attorney General John J. Bennett, Jr., 
on October 5th called for immediate action 
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on the development of the St. Lawrence power 
project and pledged that if elected every ef- 
fort of his administration will be directed to- 
ward accomplishment of the program. 
OCT. 22, 1942 
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The Democratic nominee for governor 
raised the power issue in a speech at Water- 
town at a meeting at which James J. Butler, 
chairman of the Jefferson County Democratic 
Committee, presided. Mr. Bennett said that 
the resources of the St. Lawrence should be 
developed “under the control of the people 
themselves for the benefit of all the people.” 

Envisaging the war as brought to a United 
Nations victory in 1945, Mr. Bennett contended 
that St. Lawrence water power would be 
needed in post-war reconstruction to give “to 
our homes, farms, and industries the low-cost 
electricity which other sections now enjoy.” 

The construction program, he asserted, 
could be so organized that a minimum of steel 
oe and all of the electrical equipment could 

e deferred during the first two years so as 
not to hamper the war effort. Mr. Bennett said 
the last three Democratic governors have al- 
ways been aware of the possibilities of the 
project. 


Objects to Junking Cars 


Ni York city’s discarded elevated raj. 
road cars should not be junked for war 
scrap because they represented an ““rreplac. 
able” reservoir of transportation equipment 
that will become increasingly valuable as the 
war continues, Joseph B. Eastman, director of 
the Office of Defense Transportation, said re. 
cently. 

Eastman’s statement was made in refer. 
ence to proposals by New York city officials 
that the cars be junked as part of the metal 
scrap drive, or at least removed so that the 
elevated structures could be torn down for 
scrap. Robert Moses, park commissioner, made 
the latter suggestion. 

Mr. Eastman said the ODT had no objec. 
tion to the removal of the cars so that the ele. 
vated structures could be torn down, but de- 
voted most of his statement to emphasizing the 
value of the cars themselves. 


& 
Ohio 


Trolley Service Halted 


A “WILDCAT” strike of city transit system em- 
ployees halted trolley car service to 
thousands of Cleveland workers for five hours 
on October 3rd and for a time threatened to 
spread over the entire metropolitan area. 
The strike, which tied up five important 
lines, ended only after Mayor Frank Lausche 
personally visited car barns in various parts of 
the city and pleaded with strikers to return to 


work “so that war workers can get to their 
jobs.” At least twenty-three strikers were ar- 
rested in skirmishes with police. Hundreds of 
persons were stranded in the downtown section 
when service stopped suddenly shortly after 
midnight. 

The strike resulted from some railway 
workers’ impatience at delay in receiving a 
retroactive wage increase of 10 cents an hour, 
The legality of the pay raise was being ques- 
tioned in court by a taxpayers’ suit. 


Pennsylvania 


Denies Taxes Justify Increase 


ee Federal taxes are no reason for high- 
er trolley fares, the Office of Price Ad- 
ministration urged on October Ist as the Phila- 
delphia Transportation Company argued its 
move to increase fares. 

The OPA’s stand was revealed in a telegram 
read by John Siggins, Jr., chairman of the 
state public utility commission, as PTC At- 
torney Frederic L. Ballard began an oral plea 


for a reversal of a recent tentative order of the 
commission denying the fare request. 

“While we appreciate the denial of the rate 
increase by the commission,” the telegram 
read, “we believe that the commission should 
disallow as operating expense Federal income 
taxes in excess of the highest rate which pre- 
vailed in 1936 and 1939, or 19 per cent. 

“The allowance of the full measure of Fed- 
eral income taxes for 1942 may seriously preju- 
dice this rate case at a later date.” 


Virginia 


Gas Manufacture Not Curtailed 


ICHMOND has been assured by the oil co- 
R Ordinator’s office in New York that the 
city will be allowed its requirements in fuel oil 
for the manufacture of gas although oil is now 
rationed in the eastern states, Utilities Director 
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Hobson said recently. Mr. Hobson said the 
city, of course, would be required to take steps 
for the conservation of gas. 

While he did not state what steps were under 
consideration, he said a national advertising 
campaign would be launched very shortly to 
promote conservation among gas users. 
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Higher Rates Denied to Local 
Transportation Company 


HARP increases in business production 
S and activity, owing to the war ef- 
fort, curtailment in production of auto- 
motive equipment, and tire and gasoline 
rationing, have resulted in increased 
revenues for local transportation compa- 
nies. In a decision denying proposed in- 
creases in fares the Pennsylvania com- 
mission said that there was no indication 
that the increased expenses would be 
sufficient to offset increased revenues for 
some time to come. 

Asa basis for its conclusion that higher 
rates were not justified the commission 
in an extensive opinion considered (1) 
fair value, (2) rate of return, (3) reve- 
nues, expenses, taxes, rentals, and an- 
nual depreciation. A 6 per cent return 
on fair value was approved. 

The elements of fair value considered 
were original cost, reproduction cost, ac- 
crued depreciation, book cost and depre- 
ciation reserve, securities outstanding 
and corporate surplus, working capital, 
cost of financing, and investment in ad- 
ditional equipment during 1942. Not all 
of the measures of value considered were 
given equal weight. Reproduction cost 
estimates were said to be based on “un- 
certain and fugitive data.” An adjusted 
reproduction cost estimate was said to 
be only “an illusory certainty.” 

The item of capital surplus, said the 
commission, should not be recognized as 
a part of securities outstanding and sur- 
plus, inasmuch as adoption by the com- 
pany for accounting purposes of findings 
in its reorganization case would not have 
made possible the creation of a capital 
surplus. The commission gave consid- 
eration to the par or stated values of se- 
curities outstanding and to their market 
value in the fair value determination. 
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The commission excluded a claim for 
paving cost said to represent an accumu- 
lation of annual paving obligations and 
representing cost of paving which had 
long since disappeared ; included passen- 
ger equipment spare parts; excluded 
buildings not used or useful in public 
service ; determined accrued depreciation 
by the age-life straight-line method ; al- 
lowed for new busses and cars to be de- 
livered ; allowed for cash working capi- 
tal, although noting that cash payments 
would be sufficient to meet most items. 

While under ordinary circumstances 
the commission would base its allowances 
for expenses largely upon experience 
over a period of years, in view of the 
fact that the rapidly changing conditions 
were resulting in changes in operating 
costs from month to month and from 
year to year, the commission gave con- 
trolling weight to the actual experience 
in the twelve months ended June 30, 
1942, and considered experience in pre- 
vious periods only as it appeared neces- 
sary in making proper future allowances. 

Donations were excluded as not prop- 
er operating expenses. Rate case expense 
was disallowed because the proposed 
rates were substantially greater than the 
reasonable rates the company was en- 
titled to charge. The commission disal- 
lowed state corporate loan taxes and tax 
on bond interest on the ground that they 
were a function of interest cost. No al- 
lowance was made for Federal or state 
income taxes for 1940, 1941, or the 
twelve months ended June 30, 1942, 
since it was said to be apparent that no 
income taxes would be paid. Pennsyl- 
vania Public Utility Commission v. Phil- 
adelphia Transportation Co. (Complaint 
Docket No. 13608). 
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War Taxes Not to Be Passed Along to Consumers 


E ibew doctrine of unjust enrichment 
as well as equity and good con- 
science, says Commissioner Scott in a 
decision of the Federal Power Commis- 
sion, compels the conclusion that a utility 
should not be permitted to thwart the 
purpose and spirit of the war price con- 
trol legislation and the revenue laws by 
passing abnormal tax requirements along 
to consumers as an operating expense. 
This, he says, would in effect impose 
upon the consumers a sales tax. The 
opinion continues: 

So that there may be no confusion concern- 
ing the tax situation in connection with the 
companies subject to our jurisdiction, where 
necessary to stabilize utility rates at reascn- 
able levels during the war emergency pe- 
riod, we propose to allow as proper operat- 
ing expenses only such taxes as may be 
termed ordinary or normal. For the purpose 
of distinguishing between ordinary or normal 
and war emergency or abnormal taxes, we 
conclude that the basis prescribed in the 
1940 Revenue Act establishes the highest 
possible level of Federal taxes which may 
be allowed as an element of operating ex- 
pense for such purpose. The 1941 Revenue 
Act and the pending 1942 proposal certainly 
reflect abnormal tax requirements for war 
purposes. 


This announcement of policy was made 
in a case where its application was not 
necessary to support the findings. The 
commission ordered a rate reduction 
based on a 64 per cent return on actual 
legitimate original cost of property. An- 
swering a claim that an allowance must 
be made for future increases in Federal 
income and excess profits taxes, the 
commission said that it was significant 


that the companies did not ask considera. 
tion of future increases in revenue. With 
the information at hand the commnission 
could make a reasonable forecast of fy- 
ture operations. 

As stated in the opinion: 

Applying these trends to the 1941 revenues 
and expenses, as adjusted in this opinion, 
and giving effect to the latest proposed Fed- 
eral income tax rate of 45 per cent, it appears 
that increases in revenues will more than 
offset all increases in expenses and taxes, 

In arriving at a basis for ordering an 
interim rate reduction, the commission 
excluded evidence of reproduction cost 
since cost records were complete and 
maintained in accordance with recog- 
nized accounting practice. Reproduction 
cost was termed an “illusory concept” 
shelved by Congress. 

A “write-up” being amortized to op- 
erating expenses was excluded from 
original cost and also held to be an un- 
warranted burden on consumers, and ac- 
cordingly excluded from operating ex- 
penses. A properly accumulated depreci- 
ation reserve was held to measure 
accrued depreciation. 

Working capital was fixed at an 
amount equal to forty-five days’ opera- 
tion and maintenance expense excluding 
cost of gas purchased. No separate al- 
lowance was made for items of line pack, 
cash for emergencies, and minimum bank 
balances. Going concern value was dis- 
allowed. City of Detroit et al. v. Pan- 
handle Eastern Pipe Line Co. et al. 
(Docket Nos. G-200, G-207, Opinion 
No. 80 ). 


e 


Strong Proof Required to Show Lack of 
Controlling Influence 


Fe Federal Circuit Court of Ap- 
peals, Second Circuit, in upholding 
the order of the Securities and Exchange 
Commission [41 PUR(NS) 437] deny- 
ing the application of the Hartford Gas 
Company for an order declaring it not 
to be a subsidiary within the meaning of 
§ 2(a) (8) of the Holding Company Act, 
OCT. 22, 1942 


stated that subdivision (iii) calls for a 
showing of “extreme negation.” Its re- 
quirement, said the court, is no less than 
that of preponderating proof that the 
management or policies of the applicant 
are not subject to a controlling influence, 
directly or indirectly, by a holding com- 
pany so as to make it necessary or ap- 
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propriate in the public interest that the 
applicant be subject to the obligations im- 
posed by the act. The court continued: 
Decision by the commission involved both 
the weighing of the evidence to establish the 
actual facts and the weighing of the facts 
against the background of what is “neces- 
sary of appropriate in the public interest or 
for the protection of investors or con- 
sumers.” And the latter is something which 
the commission is so peculiarly adapted to 
do that its conclusion is final provided there 
is a “rational basis” for it. 


The court disclaimed any power to 
weigh the evidence and decide anew 
whether it showed (under the court’s 
conception of what should be given 
credence and treated as preponderating 
where there are conflicts) that the ap- 
plicant should obtain the order it seeks. 

To avoid being included within the 
statutory obligations and duties which 
the holding of more than 10 per cent of 
stock would involve, the subsidiary 
showed that independent companies and 
others owned substantial amounts of 
stock and that the board of directors con- 
sisted of five local men. It was testified 
that the holding company did not control 
or supervise the gas company. The court 


said, however, that other considerations 
were relevant to the issue of whether or 
not the management or policies were sub- 
ject, directly or indirectly, to a con- 
trolling influence. Reference was made 
to the personal contacts of the president 
of the subsidiary and the probability that 
he might obtain advice from former 
associates in the holding company or- 
ganization. There was also apparent a 
community of interest of other subsidi- 
aries with the applicant in respect to deal- 
ings with a subsidiary of Koppers Com- 
pany, the Connecticut Coke Company. 
The court also noted a contention that, 
because the applicant was an intrastate 
supplier of gas to its customers, the com- 
mission had no jurisdiction. It was said: 
The admitted fact that a registered hold- 
ing company owns 10 per cent or more of 
petitioner’s stock is enough to support the 
commission’s jurisdiction to determine, in the 
public interest, whether or not it is en- 
titled to be immune from the provisions of 
the act. No constitutional question is here 
involved nor has the commission undertaken 
any regulatory action in respect to the peti- 
tioner. 


Hartford Gas Co. v. Securities and Ex- 
change Commission, 129 F(2d) 794. 


e 


FPC Control of Utility Accounts Not in 
Conflict with SEC 


COMPANY owning and operating 
facilities both for transmission of 
electric energy in interstate commerce 
and for sale at wholesale of electric en- 
ergy in interstate commerce is subject 
to the jurisdiction of the Federal Power 
Commission. Assuming jurisdiction on 
that basis, the commission has rejected a 
contention of an operating company that 
§ 6(a) of the Holding Company Act ex- 
empted it from the FPC accounting re- 
quirements under § 318 of the Federal 
Power Act. The commission said: 
There is nothing in our requirements as 
to the method of keeping accounts which 
works any change in voting power or prefer- 
ences or other rights of security holders, or 
which conflicts in any manner with the pro- 
visions of § 6(a) of the Public Utility Hold- 
ing Company Act. 
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The commission also rejected a con- 
tention that under § 15(a) of the Hold- 
ing Company Act the company was sub- 
ject to the accounting requirements of 
the SEC and was, therefore, exempt 
from accounting requirements of the 
FPC. As stated by the commission: 


The Securities and Exchange Commission 
has deemed it necessary and appropriate 
to prescribe an accounting system only for 
holding companies and their subsidiaries 
which do not derive any revenue or income 
from their own operation of utility assets 
or physical properties. As Superior is an 
operating company, deriving its revenues 
from the operation of its utility assets, there 
is no conflict of jurisdiction in the applica- 
bility of the systems of accounts of the two 
commissions. 


Stock issued to persons who conveyed 
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no property to the company was excluded 
from original cost of utility plant. The 
commission said that an amount repre- 
senting a write-up and not a valid cost 
of property had no place in the plant ac- 
count, either under the commission’s 
system of accounts or under sound prin- 
ciples of accounting. It was ordered 
charged immediately to the earned sur- 
plus account. 

The utility, having exercised allowable 
discretion in making charges to operat- 
ing expense instead of capital, was bound 
by the resulting cost. Officers, said the 
commission, could not exercise anew the 
discretion properly exercised at the time, 
although they wished to exercise their 
discretion so as to show maximum 
charges to plant and minimum charges to 


income long after the income statement; 
had served their purpose. 

It was said to be elementary that bond 
discount is a part of the cost of money 
and so related to the coupon rate of ip. 
terest, that only by considering discount 
together with the stated coupon rate of 
bond interest can the actually effective 
interest rate be determined. It appeared 
that upon the sale of bonds the company 
capitalized the full discount and expense 
applicable to such bonds. Concerning this 
the commission said that it is fundamen. 
tal that the cost of borrowed funds used 
for construction purposes should be capi- 
talized only during the period of con- 
struction. Re Superior Water, Light & 
Power Co. (Opinion No. 79, Docket No, 
IT-5765). 


e 


Jurisdiction Limited in Awarding Damages at 
Crossing Improvement 


N order of the Pennsylvania com- 
mission fixing compensation and 
costs in the determination of damages for 
property taken, injured, or destroyed by 
reason of the construction of an im- 
provement at a railroad crossing was 
modified on the ground that it was in 
error in so far as it required the de- 
partment of highways and a railroad 
company to reimburse a county for ex- 
penses or costs incurred by the county 
in the determination of compensation. 
The commission said: 
This commission has no authority to im- 


e 


pose costs in the proceeding docketed at C. 
11004, for any purpose other than those pro- 
vided in § 411 of the Public Utility Law. 
This section of the law limits our jurisdic. 
tion to compensation for damages to which 
the owners of adjacent property taken, in- 
jured, or destroyed in the execution of the 
improvement are entitled, and to the alloca- 
tion of the expense of the construction, re- 
location, alteration, protection, or abolition 
of a crossing upon the utilities or munici- 
palities concerned. It does not refer to the 
expenses or costs of condemning or ascer- 
taining the value of the property taken. 


Re Rosenfeld et al. (Application Docket 
No. 50468). 


Other Important Rulings 


MUNICIPALITY which had awarded a 

contract to an electric company to 
furnish current for operation of the city 
waterworks could erect and operate an 
electric distribution system within the 
city prior to the termination of the con- 
tract with the electric company, accord- 
ing to the supreme court of Missouri. 
Missouri Power & Light Co. v. City of 
Bucklin et al. 163 SW (2d) 561. 
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Authority to operate a private carrier 
service for transportation of supplies to 
Army camps, reservations, forts, can- 
tonments, and other United States op- 
erated government plants was granted by 
the Colorado commission, with the state- 
ment that it should grant any application 
for a transportation service which the 
War Department representatives can rea- 
sonably justify as necessary or helpful 
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in the prosecution of the war. Re Ven- 
degna (Decision No. 19413, Application 
No. 5885-PP). 


The mere fact that producers have not 
heen entirely shut out of a market be- 
cause of the nature of transportation 
rates, says the Pennsylvania commission, 
isno criterion of the reasonableness of 
the rates, since the fact that it is possible 
tocontinue to do business on a less profit- 
able basis is no valid reason why the 
producers should be barred from their 
lawful right to fair and equal rates. 
Medusa Portland Cement Co. v. Penn- 
sylvania Railroad Co. et al. (Complaint 
Docket Nos. 13621, 13688). 


The Wisconsin commission held that 
ithad no authority to require the removal 
of trees and shrubs along highways run- 
ning parallel to railroad tracks and on 
land owned by a railroad although im- 
pairing the vision of the tracks from a 
highway crossing such tracks at grade. 
Afton v. Chicago & North Western Rail- 
way Co. (2-R-1430). 


A water company, said the Pennsyl- 
vania commission, must furnish water 
reasonably pure for domestic use, but 
it may not be required to provide a water 
that is chemically suitable to the indi- 
vidual phases of any particular indus- 
trial use. Berwick v. Berwick Water Co. 
(Complaint Docket No. 13398). 


The Pennsylvania commission, in pass- 
ing upon an application for a motor car- 
tier certificate, stated that it must con- 
sider the orders of the United States Of- 
fice of Defense Transportation to con- 
serve tires and equipment and to elim- 
inate waste in operations. Re Lancaster 
Transportation Co. (Application Docket 
No. 33543, Folder 4). 


The New York commission declared 
that it must uphold the action of munici- 
pal authorities in refusing consent to 
proposed bus operation if any of the rea- 


sons for such refusal are reasonable 
from the standpoint of the municipality. 
Municipal refusal was considered rea- 
sonable when based on the knowledge 
that an equivalent transportation service 
could be rendered by an existing operator 
by an extension of its route for about 
one quarter of a mile. Re Reservoir 
Transit Corp. (Case 10867). 


The Wisconsin commission, in fixing 
rates for fire protection service to subur- 
ban areas, ascertained the apportioned 
cost of the service and spread it on a 
per customer unit basis, although it con- 
ceded that the number of customers 
served is not a substitute for fire demand 
data where such data are available and 
can be applied properly. Re City of 
Madison (2-U-1566). 


A company transporting coal from 
mines to its yards or directly to its cus- 
tomers in its own trucks was held not to 
be a common or contract carrier within 
the meaning of the Pennsylvania Public 
Utility Law, where coal was first pur- 
chased and paid for by the company and 
in turn sold to the customers at a profit. 
Allaman et al. v. Public Utility Com- 
mission et al. 


A railroad was denied authority to 
abandon a branch line operated at a loss, 
in view of the war emergency and cur- 
rent rubber shortage which might eventu- 
ally immobilize motor transportation. The 
Missouri commission, in denying aban- 
donment, noted that the area produced 
food and fuel essential to the war effort. 
Re St. Louis & Hannibal Railroad Co. 
(Case No. 10200). 


The Colorado commission took the 
position that it should grant any applica- 
tion for a transportation service during 
the war emergency which the War De- 
partment representative can justify as 
necessary or helpful in the prosecution 
of the war. Re Vendegna (Application 
No. 5885-PP, Decision No. 19413). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Appendix 


Important addresses on questions of public interest 
delivered at the Annual Convention of the Sec- 
tion of Public Utility Law of the American Bar 
Association at Detroit, Michigan, August 24-27, 


1942. 





Address of the Chairman 
By ROBERT E. HEALY* 


I HAVE designed the opening address 
to furnish a setting for our program 
rather than to convey any cogent mes- 
sage to the [public utility law] sec- 
tion. Accordingly, after disposing of cer- 
tain matters of section business, I shall 
make a few rambling, unconnected re- 
marks about developments in our field 
during the year and then, the prologue 
being out of the way, will turn the stage 
over to the principal performers. 

First, I offer my sincere thanks to the 
members of our various committees 
who, in many cases at considerable in- 
convenience, have worked long and dili- 
gently to turn out the competent reports 
which by now you have all received. I 
also thank the members of the council 
for their able and willing assistance 
through the year in the prosaic, but nec- 
essary, task of administering the sec- 
tion’s affairs. 


I. 


 oemnnes now briefly to report on 
our membership and finances dur- 
ing the year 1941-1942: Between July 1, 
1941, and June 30, 1942, 168 persons 
left the section and 142 persons joined 
it. As a result of this turnover, our 
membership has decreased from 868 to 
842. This decrease can be attributed to 
the departure of many of our members 
from the private practice of the law 


*Chairman, public utility law section, 
American Bar Association; member, Securi- 
ties and Exchange Commission. 


OCT, 22, 1942 


to the armed services of the nation, 

At the beginning of the association 
year 1941-1942 the section’s reserve 
showed a credit balance of $2,481.64. 
During the year there was credited to 
us $1,714 received from dues, $6989 
from the sale of literature, and the cus- 
tomary appropriation of $250 from the 
national association. Our expenses for 
this period totaled $371.95. Printing, 
amounting to $131.65, and _ postage, 
amounting to $87.60, were the largest 
items of expense. As of June 30, 1942, 
our credit with the association was 
$1,661.94, from which will be deducted 
the cost of printing for the Detroit meet- 
ing and other expenses incidental to the 
meeting, before the final figures for the 
association year 1941-1942 can be ar- 
rived at. One other matter of section 
business must be mentioned. The armed 
forces have attracted many of our most 
active members; others, equally active in 
the past, have entered government serv- 
ice on a basis which leaves them no time 
for “extracurricular” work. Still others 
now devote their full time to the services 
of clients who are engaged in production 
for the war effort. Thus, while member- 
ship as a whole has not yet suffered ma- 
terially, a substantial portion of the ac- 
tive participants in the section’s affairs 
has become unavailable. I appreciate 
what today’s demands are on the time 
and energy of all utility lawyers, but I 
believe that the section has a valuable 
purpose to serve. Its work and existence 
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should continue. It should be kept alive 
during the war. Accordingly, I urge you 
all, during the coming year, to play an 
active role in the section’s affairs and to 
participate in the work of its commit- 
tees. 
II. 

HE section’s sessions this year, and 
T indeed the entire Bar Association 
convention, have a new and unusual sig- 
nificance for us. The association’s activi- 
ties and its discussions are now directed 
toward the struggle for survival in which 
our country is engaged. 

There is little need to point out the 
implications of the war for the utilities 
industry. Your own experiences have 
revealed them. Nor is there much need 
to discuss the importance of the utilities 
to the war effort. The significance of 
power production and distribution, of 
railroad and motor transportation, and 
of telephone and telegraph communica- 
tion to the successful operation of our 
nation’s war industries is obvious. For 
the most part the industry has been keen- 
ly aware of it and has sought to furnish 
the utmost in service. 

Nor is there any need to point out the 
total character of this war. By now it is 
clear to all of us that, although unques- 
tionably less glamorous, the industrial 
and financial effort on the home front 
is of almost equal importance with the 
fighting fronts, The production capacity 
of our utilities becomes almost as impor- 
tant as the fighting capacity of our men. 
And it is hoped that the magnificent 
physical structure of some of our utili- 
ties will be matched by financial and 
capital structures equally admirable. Our 
first and foremost objective is to win the 
war, But so far as is consistent with that 
objective we must strive to protect the 
industry from capitalization which will 
sink it, when the war ends. 

The developments in the field of utility 
law during this past year of necessity, 
therefore, must be examined through the 
somber glasses of a nation at war. Our 
program at these sessions and the re- 
ports of the committees of our section 
have been planned with that require- 
ment in view. 
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III. 


N™ for a glance at the year’s de- 
velopments in our field. As has al- 
ready been indicated, the regulations and 
laws arising from the over-all planning 
of the nation’s production by the Fed- 
eral government have most pervasively 
and most profoundly affected the opera- 
tions of public utilities during the past 
year. The WPB’s allocation of materials 
and facilities and regulation of the use 
of inventory and present operating 
equipment affect the expansion and 
maintenance operations of utilities and 
direct them along lines considered most 
essential for the war program. The WPB 
also affects utilities at the distribution, 
as distinguished from production, end 
of their operations by rationing electric 
power and gas in many areas. The OPA 
regulates not only the prices of materials 
used by utilities in their productive 
process but has itself appeared in rate 
controversies involving utilities before 
regulatory bodies. 

The use of rail and motor transporta- 
tion facilities is subject to broad regu- 


lations by the Office of Defense Trans- 


portation. Proscription of passenger 
traffic and rationing of facilities are be- 
ing ordered. The Federal Communica- 
tions Commission has also added a new 
area of regulation to its duties. Not only 
are the contents of certain types of com- 
munications censored, but the available 
facilities must be made more efficient 
and perhaps be allocated in accordance 
with some order of priority. And both 
the Federal Power Commission and the 
Securities and Exchange Commission 
have exercised their regulatory powers 
in the light of the war needs of the coun- 
try. Since the developments and prob- 
lems arising in these areas are the subject 
of intensive treatment by the section’s 
special committees and the speakers at 
this meeting, I need comment no further. 


IV. 


Y fo now to the developments 
in public utility law which in the 
absence of war would be of primary im- 
portance, we are met with what is un- 
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questionably the most significant Su- 
preme Court decision in the field in the 
last thirty years. The importance of the 
Natural Gas Pipeline Case rests on two 
points. One is a sentence in the majority 
opinion, “The Constitution does not bind 
rate-making bodies to the service of any 
single formula or combination of for- 
mulas.” Like the pivotal phrase in the 
Ames Case, “the present as compared 
with the original cost of construction,” 
it carries overwhelming implications for 
all future utility rate making. The sec- 
ond point is that three judges were able 
to equate rate making with price fixing 
and were willing—indeed, anxious—to 
forever bury Smyth v. Ames. 

My own views on the Ames Case have 
been expressed so often that I need not 
stretch the prerogatives of the chairman 
to repeat them now. However, I shall 
trespass just long enough to point out 
that while the importance of the Ames 
Case in the rate-making field has never 
escaped recognition, and as such the case 
has had a profound effect upon the eco- 
nomic life of our nation, few have 
seemed to realize the extent to which it 
was used in the accounting field in an 
attempt to justify write-ups entered in 
books of account in order to balance in- 
flated security issues. 


fens case, of course, gives rise to 
new if perhaps less perplexing prob- 
lems. For example: Determining the 
boundaries of the majority opinion, par- 
ticularly in view of the concurring opin- 
ion, presents important problems to the 
regulatory bodies. Then, too, what ef- 
fect will the case have on the future of 
those state statutes which make repro- 
duction estimates the controlling factor 
in establishing a rate base? 

(A) The new freedom which the case 
offers to regulatory authorities has al- 
ready been utilized by the Federal Power 
Commission. In the Northwest Electric 
Company Case the commission refused 
to permit the continuation in the utility’s 
plant account of a write-up which might 
have been supported by evidence of the 
present “fair value.” The commission 
said: 

OCT. 22, 1942 


It is erroneous to permit the Company's 
plant accounts to reflect changing “valye 
of the nature offered in evidence here anj 
to use such estimates of “value” in lieu of 
valid cost. Adherence to such a practice with 
its ever-shifting plant values would nullify 
effective regulation of public utilities, Cog, 
not value, is the fundamental basis of a. 
counting for public utility plant as well a 
for plant of other enterprises. Our system 
of accounts like all accounting systems pre. 
scribed by regulatory agencies is grounded 
firmly in the cost principle. 


In its opinion in the Niagara Falls 
Power Company Case too, the commis. 
sion spoke of equating “fair value” with 
actual legitimate cost. 


I‘ the Hope Natural Gas Company 
Case the commission, citing the Nat- 
ural Gas Pipeline decision, expressly re- 
fused to rely on reproduction cost 
estimates in fixing a rate base but turned 
to actual legitimate cost. In that case the 
commission also held that a company 
which has in the past accrued excessive 
amounts for depreciation will not have 
its base for future rates reduced below 
the figure which would be required if 
only adequate depreciation had been 
charged. Doubts as to the correctness of 
the commission’s opinion in this respect 
were raised in Commissioner Scott’s dis- 
senting opinion. 

(B) The problems which the Securi- 
ties and Exchange Commission faces in 
administering the Holding Company Act 
are accentuated by conditions resulting 
from the national war effort. Incidental- 
ly, in discussing the SEC’s work, I am 
speaking to you as a reporter rather than 
as a commissioner. The commission has 
taken the position that sound financial 
structures and practices must continue 
to be an objective of the act’s adminis- 
tration; that, if anything, the entry of 
the United States into the war has em- 
phasized the need for attaining this ob- 
jective. Whatever its evils in “normal 
times,” the luxury of unsound utility f- 
nancing can be afforded even less by the 
nation at this time. Present conditions 
have particular significance for the en- 
forcement of § 11 of the act. The com- 
mission takes the view that war-time 
exigencies may well increase the pressure 
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yoon the holding company managements 
to come to grips with the serious prob- 
lems of putting the operating companies 
in shape to finance new construction re- 
quirements promptly by such means as 
will permit flexible adjustment to post- 
war conditions. In many circumstances 
that will undoubtedly involve taking sub- 
stantial steps in compliance with the pro- 
visions of § 11. The commission states 
that it is not only willing, but deems it 
its duty, to assist far-sighted manage- 
ments in straightening out the financial 
structure of their systems. 


URING this year the commission has 

been carrying on many important 
policies which it had established earlier. 
For example, although exemptions from 
the requirement have been granted, the 
sale of utility issues through competitive 
bidding is now a usual practice. In the 
administration of § 11 (b) the commis- 
sion has handed down full-dress orders 
with respect to the North American 
Company under § 11 (b) (1) and Com- 
monwealth & Southern under 11 (b) 
(2). Proceedings with respect to most 
other holding company systems are pro- 
gressing, and a greater number of final 
orders may be expected next year. Dur- 
ing the next year, also, the courts will 
have an opportunity, for the first time, 
to pass on the validity and meaning of 
§11 (b). Appeals are now pending from 
our orders under § 11 (b) involving the 
UGI, the North American, and the Co- 
lumbia Gas & Electric holding company 
systems, and from commission orders un- 
der 11 (b) (2) involving Commonwealth 
& Southern and Middle West Utilities. 
Another appeal from a commission or- 
der, which deserves mention, involves the 
Federal Water Service Company. The 
court of appeals for the District of Co- 
lumbia set aside a decision of the com- 
mission prohibiting “insiders,” who had 
purchased their holdings at depressed 
prices during a period when reorganiza- 
tion was being discussed, from sharing 
equally with the public in preferred stock 
exchanges in a recapitalization under the 
act. The point that split the commission 
in the case was not presented to the court 
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of appeals. A petition for certiorari has 
been filed and it is hoped that a final rul- 
ing on the character of the insiders’ par- 
ticipations in these recapitalizations will 
be made by the Supreme Court. One 
further point in connection with the en- 
forcement of § 11 (b) (1)—the com- 
mission in its recent opinion in the Asso- 
ciated Gas & Electric Company has in- 
dicated its position on the question of the 
effect to be given to pending tax legisla- 
tion so far as the writing of orders is 
concerned. It is said in that connection 
that the standards by which the reten- 
tion of properties is to be tested are set 
forth in § 11 (b) (1), not in the tax 


legislation. 
(C) In connection with the growth 
of public ownership of utility 
facilities during the year, some com- 
ment might be made on the Bone bill 
now pending in Congress. In general, this 
bill, dealing with Federal power projects 
in the state of Washington, is designed 
to enable the purchase in toto of private- 
ly owned utility systems in the area by 
a Federal authority and resale ultimately 
to local public power authorities. The 
present limited authority of local power 
agencies prevents anything but piece- 
meal acquisitions of properties, which 
the utility companies have indicated is 
an unsatisfactory practice. In an area in 
which the question of public versus pri- 
vate ownership of utilities is so sharply 
raised, the issues may most fairly be 
tested by the complete retirement of one 
or the other form of ownership from the 
scene. A piecemeal and prolonged transi- 
tion may well injure both sides. 

(D) In the communications field also 
there have been significant developments 
during the year. The regulatory powers 
of the Federal Communications Com- 
mission have been affected by the two 
Supreme Court decisions. In the first 
case, Scripps-Howard Radio, Inc. v. 
Federal Communications Commission, it 
was held that the court of appeals for 
the District of Columbia has the power 
to stay, pending appeal, the effectiveness 
of a commission order denying to a sta- 
tion a license to broadcast. Implicit in 
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the facts of the case but not at issue be- 
fore, or treated by, the court is the ques- 
tion whether favorable orders may be 
issued without public notice and hearing 
and a finding of fact. 

The second opinion, Columbia Broad- 
casting Company v. United States, a de- 
cision affecting not merely the Communi- 
cations Commission but all regulatory 
authorities, involved a rule of the Fed- 
eral Communications Commission pro- 
viding that broadcast licenses or renewals 
would be denied to stations which en- 
tered into certain types of contracts with 
networks. 

The Supreme Court there held that 
the mere adoption of this rule so 
affected the networks that its validity 
could be contested by them in the courts 
before the rule was applied to any spe- 
cific station and before any proceedings 
were held denying specific licenses in ac- 
cordance with its requirements. 


N another area, also, legal develo, 
ments affecting communications con 
panies are brewing—the proposed mer 
er of Western Union and Postal Tek 
graph under S. 2598. 

Acting under its war powers, the Fed 
eral Communications Commission is aly 
conducting a broad investigation into thd 
efficiency of telegraph companies in hap 
dling their business. The results of this 
investigation and the action to be taken 
thereon are still unknown. 

Of necessity I have limited my con: 
ments to the briefest mention of the high 
spots in our field during the year. The 
problems of railroads, motor carriers 
and air carriers and their regulation have 
not even been touched upon. And I haye 
only hinted at the significance of the war 
for us as utilities lawyers and the part 
we can play in its successful prosecution, 
For a fuller discussion of these matters, 
I turn now to the body of our program, 





Problems Arising in Regulating the Communication 
Facilities of the Nation in the Interests 
Of the Present War Effort 


By RAY C. WAKEFIELD* 


Pps war has brought into play 
many factors which affect the work 
of the regulatory body in the communi- 
cations field. Even before the day of 
deceit and treachery which will always 
be associated in the minds of the Ameri- 
can people with the words “Pearl Har- 
bor,” the international crisis had greatly 
affected the work of the Federal Com- 
munications Commission. Not all of the 
added duties are in the field of public 
utility regulation, but I shall mention 
them briefly in order that you may bet- 
ter understand the atmosphere in which 
all of our work is being carried on. 

In July, 1940, the peace-time staff of 
the commission numbered about 750, 


* Commissioner, Federal Communications 


Commission, 
OCT. 22, 1942 


consisting of lawyers, engineers, and ac- 
countants, and the necessary administra- 
tive and clerical staffs to assist them in 
carrying on their work. The commission 
had at that time in its engineering depart- 
ment a small but very capable staff of 
monitors whose primary duty was to 
“police the air,” to see that broadcasters 
stayed within the range of tolerance on 
the right frequencies, that unlicensed 
amateurs did not transmit messages, and 
that those who were licensed observed 
the rules laid down for their guidance. 
This group proved to be the best nucleus 
in the government to expand into a com- 
prehensive agency for detecting subver- 
sive activity on the air and, given this 
added duty, it has continuously grown so 
that today monitoring personnel, num- 
bering more than 700, is engaged in this 
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me activity. Close collaboration with the 
Army and Navy in radio intelligence 
centers has been added to the duties since 
December 7th. 

Then, with the commission’s engineer- 
ing staff equipped to do the technical 
work of receiving foreign broadcasts, the 
commission was a natural place in which 
to vest the work of receiving, translat- 
ing, digesting, reporting, and analyzing 
propaganda directed toward this coun- 
try and Latin America from the warring 
powers, and domestic broadcasts within 
the Axis countries. The commission does 
no counter-propaganda work but fur- 
nishes its findings to other agencies cre- 
ated for the express purpose of dissemi- 
nating information, such as the Office of 
War Information and the Codrdinator of 
Inter-American Affairs, and to many 
other departments for information pur- 
poses. 

A group of psychologists, politi- 
cal scientists, translators, and working 
newspaper and radio broadcasting peo- 
ple, consisting of some 350, has been built 
into a Foreign Broadcast Intelligence 
Service under the direction of a former 
college president to carry on this work. 


N the same time that these almost en- 
tirely new services have been be- 
ing built up, more and more of the com- 
mission’s regular work has taken on a 
close relationship to the war effort, un- 
til today a large majority of the commis- 
sion staff of some 2,000 devote full time 
to work directly connected to the war 
effort; the others find more and more 
of the impact of the war on their work 
until it has become a serious question of 
how much of the commission’s regular 
work not directly connected with the war 
effort can, and indeed should, be carried 
on. 

This situation is not peculiar to the 
FCC. It is doubtless also true of other 
“old-line” agencies, state and Federal, as 
well as of the war-created regulatory 
bodies. I know, for instance, that in a 
survey of its work recently made by the 
California Railroad Commission, of 
which I formerly had the honor to be a 
member, more than half of the time of 
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its members and staff was found to be 
devoted to war work. In this instance 
the effort was being done on a budget 
designed for peace time only and indeed 
with many members of its technical staff 
called into the armed services. 

Many problems which arise during 
peace time develop special significance 
in time of war. For instance, rate regu- 
lation in war time assumes an important 
anti-inflation aspect. As a further ex- 
ample, an application to extend service to 
a given point is an entirely different 
problem depending on whether it is a 
routine extension in time of peace or one 
required by the Army in time of war. 
Happily, 1 can say for the American 
communication companies that I do not 
know of a single request made of them 
by the military authorities which has not 
been promptly met. 

Likewise, any slowing up of service in 
time of war, avoidable or unavoidable, 
becomes a military problem as well as a 
regulatory one, since by and large the 
military authorities must use the same 
facilities as the civil population. While 
as far as possible military needs are given 
first call, in the nature of things they 
cannot be met adequately by overbur- 
dened systems. 


HE war has increased the use of 

communication facilities both by 
the military and the civilian population. 
In the telephone field, for example, there 
has been an increase in the total number 
of calls, in the time consumed for each 
call, both operating and connection time, 
and probably in the average distance of 
calls. As a result, total use of toll tele- 
phone facilities of the companies has 
probably risen to 30 to 50 per cent and 
possibly more above peace-time levels. 
Toll messages of the Bell system for the 
first five months of 1942 numbered ap- 
proximately 442,237,500, as compared 
with 404,658,000 for the corresponding 
period of 1941, and 359,493,000 for the 
same period of 1940. These statistics 
show an increase for the entire country 
of roughly 10 per cent over 1941 traffic 
which itself was about 12 per cent above 
1940. In certain sections of the country 
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closely identified with the war effort, the 
increase in traffic has been much greater. 
For example, in Washington the num- 
ber of day toll calls has increased more 
than 100 per cent over 1941 figures. 
Denver, Atlanta, Detroit, San Francisco, 
and St. Louis are among other cities 
which show approximately a 30 per cent 
increase in number of such calls. De- 
spite the 10 per cent reduction in inter- 
state message toll rates in July, 1941, the 
average revenue per toll message for the 
first five months of 1942 was 40.1 cents 
as compared with 36.6 cents for the first 
five months of 1941, before the reduc- 
tion was effective. This indicates that 
present conversations are of longer dura- 
tion or of greater distances, or that there 
is a greater proportion of person-to-per- 
son or day-rate calls and probably a com- 
bination of all of these factors. In the 
matter of exchange service, the average 
number of telephones in use in the Bell 
system for the first five months of 1941 
totaled 19,100,000 as compared with 17,- 
800,000 for the first five months in 1941, 
a gain of 1,300,000. 

This increase in total use, concentra- 
tion of calls, and other factors have given 
rise to considerable thought to the need 
for rationing use. Indeed following con- 
ferences with the Board of War Com- 
munications, a serious campaign by 
radio, press, and other means has been 
undertaken by the telephone companies 
to persuade the public to curtail nones- 
sential calls. The Communications Com- 
mission and the Board of War Com- 
munications (formerly the Defense Com- 
munications Board) and the WPB have 
been cooperatively working toward a 
solution of the problem. As you may 
know, the WPB has issued an order, L- 
50, which regulates the installation of 
telephone equipment and establishes 
classes of essential users who are en- 
titled to preference in obtaining telephone 
service. 


N this connection, I might point out 
that the Board of War Communica- 
tions consists of Chairman James Law- 
rence Fly of the FCC as chairman and 
one representative each from the State, 


OCT. 22, 1942 


War, Navy, and Treasury departments 
A number of committees consisting of 
representatives of industry, labor, an 
government have been set up to work 
with the Board of War Communications 
but, as such, it has no paid staff. Mog 
of its technical work is done by members 
of the staff of the FCC. Moreover, the 
communications branch of the WPB has 
its offices in the same building as the FCC 
and is constantly in touch with the tech. 
nical staff of the commission. This physi- 
cal and organizational propinquity of the 
three principal Federal bodies interested 
in war-time communications not only 
prevents friction, but affirmatively pro. 
motes harmony in their decisions and ac- 
tions. 

The quality of communication service 
now being rendered has suffered from 
the inability of the carriers to obtain ma- 
terials for expansion of plant facilities 
made necessary by increased traffic. Al- 
though WPB has recognized the vital 
needs fulfilled by communication services 
in its priority systems, allocation of ma- 
terials has been insufficient to enable the 
companies to maintain their peace-time 
efficiency. 

The difficulties of the communications 
companies in handling the increased 
traffic have been aggravated by the sub- 
stantial loss of personnel to the armed 
forces. The drain on experienced techni- 
cal employees has been heavy and will 
probably continue to be so for some time. 
To fill the gap the companies have had 
to recruit inexperienced persons and en- 
gage in a general program of training. 

Preliminary surveys show that the 
situation with reference to speed of serv- 
ice has become quite acute and the prob- 
lem is engaging the attention of the 
regulatory bodies. At present, the com- 
mission together with the BWC is en- 
gaged in an investigation into the speed 
of telegraph service to prevent message 
delays and to gear telegraph operations 
more closely to war-time needs. The in- 
vestigation is to delve particularly into 
“the speed, accuracy, and adequacy of 
telegraph service; possible improvement 
in operating techniques; new technical 
developments and their feasibility during 
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the war period with shortages of ma- 
terials ; and the causes of any service in- 
adequacies, and possibilities of prompt 
remedy.” We hope to discover and, as 
far as possible, eliminate impediments 
which hold telegraph operations during 
war time below the maximum level of 
efficiency. 


HE war has also served to empha- 
pe the necessity for legislation per- 
mitting merger of telegraph carriers, 
both in the domestic and in the inter- 
national fields, and technical studies in- 
cidental to the proposed merger legisla- 
tion have engaged much of the attention 
of the commission and its staff during 
the past year. Postal Telegraph has been 
for some time at the point of closing its 
doors and only because of huge loans 
from the Reconstruction Finance Cor- 
poration, is it operating today. Despite 
the increase in telegraph business gen- 
erally, Postal’s total operating revenues 
for the first six months of this year were 
$538,900 less than for the corresponding 
period of 1941. Its operating loss for the 
first six months of 1941 was $962,988. 
For the same period in 1942, the operat- 
ing loss was $2,070,289, an increase of 
$1,107,300 in operating loss over 1941 
figures. There can be-no stable domestic 
telegraph industry when one of the lead- 
ing companies is in such desperate straits. 
A rate increase is obviously not the solu- 
tion when Western Union, serving the 
same area, is able to show a substantial 
net income. Moreover, a rate increase 
in the telegraph field would very likely 
result in an acceleration of the tendency 
for the telegraph companies to lose traffic 
to the telephone, air mail, and other com- 
peting communication services. 

If merger were accomplished, it is al- 
most certain that the telegraph service 
now being offered, as well as the finan- 
cial position of the industry, would be 
improved. There would be redistribution 
of facilities and employees, and conse- 
quently some of the difficulties existing 
because of lack of personnel and ma- 
terials would be alleviated. The psycho- 
logical lift which should come from put- 
ting the whole industry on a sound basis 
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with employees sure of their jobs and 
management able to plan for the indefi- 
nite future would be incalculable. 

In the international field, merger is 
essential if we are to have a unified com- 
munications system sufficiently strong to 
compete for traffic with the carriers of 
other countries. We hope to make the 
United States the world’s communication 
center so that we will have certain and 
direct contact with all quarters of the 
globe. Our goal is an American-owned 
and an American-controlled communica- 
tions empire. We hope that no substan- 
tial area or trade or political or cultural 
center shall be without the direct and in- 
stantaneous flow of communications with 
the United States. Merger is an integral 
part of this plan. 


I* addition to the foregoing problems 
rather directly connected with the 
war effort, war has made more complex 
the regular or routine work of the regu- 
latory bodies and this is true of the Fed- 
eral Communications Commission. I was 
in the office until midnight of December 
7th, and was in the office or in touch 
with it at all hours for several days there- 
after. During the day and night the com- 
mission offices were beehives of activity 
and for several weeks thereafter some 
commission staff members used their 
offices as sleeping quarters. Since De- 
cember 7th the commission switchboard 
has been open twenty-four hours a day, 
and the operator knows where she can 
reach key men at all times. The whole 
tempo of the organization has been 
stepped up with “regular” working hours 
increased to forty-four hours a week, 
but with nobody insisting on the right 
to work only regular hours. 

Since that time, the commission’s work 
in broadcasting has been sharply affected 
by the scarcity of materials and the 
necessity of conserving whatever ma- 
terials and personnel are available. As 
you may know, by opinions issued on 
February 24th and April 27th, the com- 
mission has adopted a policy which, in 
effect, has placed a halt on broadcast 
construction and expansion. In the field 
of high frequency (FM) broadcasting, 


OCT. 22, 1942 





PUBLIC UTILITIES FORTNIGHTLY 


the commission has deemed it advisable 
to grant licenses where the construction, 
though not fully completed, has pro- 
ceeded to the point where it is capable of 
rendering a substantial public service. 
Unfortunately, it became necessary to 
dismiss a number of applications which 
had been pursued diligently and, in some 
cases, with a great deal of expense. These 
applicants, through no fault of their own, 
had been caught in the web of circum- 
stances. But I must say that, by and 
large, they have graciously accepted their 
fate in a spirit indicative of an all-out 
desire to aid the war effort. 

However, research and the develop- 
ment of the art of broadcasting is being 
steadily encouraged. It is our hope that 
just as radio emerged from the first 
World War as an industry of great na- 
tional significance, the coming of peace 
will find radio an even more advanced 
medium of communication. Television, 
high frequency (FM), and facsimile 
broadcasting all appear as bright spots 
in the radio picture. They present dis- 
tinct possibilities as post-war industries 
to take up the inevitable slack in employ- 
ment and production that comes with the 
release of armed forces and the closing 
of war industries. 


N the field of telegraph and telephone, 
the problems have been somewhat 
different. Except in the case of domestic 
radiotelegraph circuits and coastal har- 
bor telephone and telegraph stations, 
there has been no great tendency to limit 
any authorizations which, in view of the 
materials situation, can be completed. In 
fact, the commission has adopted a broad 
policy in granting special temporary au- 
thorizations for radiotelegraph circuits 
to foreign points, many of which our 
companies had never touched. This has 
been done in an effort, to quote from the 
Communications Act, “to make avail- 
able, so far as possible, to all the people 
of the United States a rapid, efficient, 
nation-wide, and world-wide wire and 
radio communication service.” 
Thus, direct circuits have been opened 
to points previously untouched or served 
only by relay, and alternate routes have 
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been opened in the interest of safety and 
certainty of communication. During the 
war, we must assure rapid communica. 
tion with our troops and with our allies 
throughout the world. Moreover, these 
grants are in furtherance of our goal to 
make the United States the world’s com. 
munications center, as I have explained 
in connection with my discussion of the 
merger legislation. 

As for the domestic companies in the 
telegraph field, numerous grants have 
been made for the extension of lines to 
the defense plants and Army posts. In 
some cases, the commission has been 
faced with the problem of whether to 
permit duplication of facilities so as to 
secure alternative routes operated by 
competing companies, or whether to rely 
on an existing single carrier to render the 
necessary service. The Army urges 
grants to provide duplicate services and 
the commission has, therefore, usually 
granted competing applications to serve 
actual Army posts and military and na- 
val projects, but is engaged in a study of 
the problem of what should be done in 
instances where new business has devel- 
oped, probably as a result of the war, 
but not to or from an actual Army or 
naval project, and where there is an ex- 
isting service which appears to be ade- 
quate. Completion of a merger of the 
companies would put an end to many 
phases of this problem. 


HE question of rate adjustments, 

particularly in the international 
telegraph field, is also before the com- 
mission. The commission is presently en- 
gaged in a proceeding to determine the 
reasonableness of cable and radiotele- 
graph rates between the United States 
and Central and South America and the 
West Indies. During recent years, and 
particularly since the beginning of the 
war, our economic ties with other coun- 
tries of the Western Hemisphere have 
been strengthened. Rates for communi- 
cations would seem to be a factor which 
would tend to affect our economic and 
cultural ties with these countries, On the 
whole, the revenues of the South Amer- 
ican carriers are the highest they have 
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been 1n many years. Prior to the begin- 
ning of formal hearings, there were a 
number of conferences looking toward 
an adjustment of the rate situation, in 
which there was some considerable 
measure of agreement both that the over- 
all rates might be reduced and that a 
different form of rate structure was de- 
sirable. However, inability to obtain an 
agreement with the several competing 
carriers as to the amount of reduction 
and what form it should take made the 
formal hearings necessary. 

In the domestic telegraph field, ex- 
cept in the case of Postal, the net earn- 
ings are consistently higher than they 
have been during the past several years. 
In the case of Western Union, its gross 
revenues for the first four months of 
1942 were almost three and one-half mil- 
lion dollars over the revenues for the cor- 
responding period of 1941. For the pe- 
riod from January 1 to April 30, 1942, 
Western Union net income amounted to 
$1,736,000, despite increased taxes and 
other expenses. Western Union’s return 
on net book cost of both land lines and 
cables in the first four months of 1942 
was 5.5 per cent before reserve for in- 
come tax, and 4.1 per cent thereafter. 
While there is no indication that a rate 
reduction should be made, there is little 
indication that the companies will need, 
or plan, to apply for rate increases. 


te respect to the telephone industry, re- 
ports of the large carriers on file with 
the commission show that, while operat- 
ing expenses have been rising since 1939, 
operating revenues have also increased. 
The effect is that the net operating in- 
come of these carriers has been some- 
what larger than in 1939 and, despite ad- 
justments due to the increased taxes in 
Revenue Act of 1941, has maintained a 
fairly high and steady level. 

In a few instances Bell system 
companies have petitioned state regula- 
tory bodies for rate increases. Generally 
they have not been successful and, in 
some of the cases, the applications have 
been withdrawn. You may recall the 
Northwestern Bell Company’s attempt 
last April to increase telephone rates in 


Iowa by 15 per cent. About the same 
time, President Gifford of AT&T, in 
speaking to the stockholders, indicated 
that it might be necessary to request an 
increase in rates generally if AT&T were 
to pay its usual $9 per share dividend. 
With respect to this and the proposed 
Towa increase, Chairman Fly expressed 
deep concern, saying in part: 
. .. that the $9 dividend be earned as well 
as paid in the year of our greatest national 
need can hardly be deemed a military neces- 
sity. That the people of this country may be 
asked at this time to shoulder the burden 
of many millions of dollars in added tele- 
phone charges throughout the nation is a 
matter to which the Congress may well 
want to give its serious attention. , 
The telephone system of this country is 
one of the most essential of the war indus- 
tries. It is vital to the national welfare. That 
it must be maintained in all health, vigor, 
and efficiency must not be lost from sight. 
But if this great issue as to the imposition 
of an unnecessarily large burden is to be 
forced upon the American people at a time 
like this, then it must follow that the legis- 
lative and administrative bodies will want 
promptly to consider the establishment of 
such controls as will adequately protect the 
national public interest. Indeed, at this junc- 
ture, our telephone communication system 
as a whole is a matter of national concern 
and the greatest need indicated here may 
well be a national one. 


AN &T, as you will recall, did declare 
its regular dividend despite the 
fact that it had received no increase in 
rates and there are factors operating to- 
day which may make it possible for it 
to continue to do so in spite of increased 
taxes and other costs. 

As for Northwestern Bell, it put its 
15 per cent surcharge in Iowa in effect 
on April 10th, but after several confer- 
ences with the OPA and the FCC, the 
increases were withdrawn within a short 
time. In a letter to the OPA, noting the 
decision, President Lowman of North- 
western Bell wrote: “. . . in response to 
the request of OPA and with the desire 
to codperate fully with the national ef- 
fort to prevent inflation, we have with- 
drawn the 15 per cent surcharge on tele- 
phone service in Iowa effective today, 
May 15th.” 

Also during the early part of 1942, 
the Wisconsin Telephone Company filed 
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with the Wisconsin Public Service Com- 
mission, a proposed change in its rate 
schedule applicable to its Madison, Wis- 
consin, area. After a preliminary hear- 
ing on the proposal, the Wisconsin com- 
mission issued an opinion and order de- 
nying the application. Let me quote a 
portion of its opinion which indicates in 
some measure how the war has affected 
the reasoning of this regulatory body: 


It is appropriate to state our considered 
views with respect to changes in existing 
rates of public utilities during the war 
period. 

These are times of emergency. Drastic 
and far-reaching regulations and restric- 
tions upon the ordinary course of business 
and economic activities of all kinds are be- 
ing imposed. Such restrictions should be 
accepted with the willingness and loyalty 
which the necessity for them demands. Pub- 
lic utilities, in the present emergency, should 
be treated in the same spirit as an individual 
or corporation engaged in any other busi- 
ness. 

We do not look with favor upon proposals 
to increase utility rates in these times. There 
may be instances where some increases are 
necessary in order to insure the financial 
ability of the utility to continue in the rendi- 
tion of service. But rates should not be in- 
creased solely because the management may 
consider that its return is less than it is en- 
titled to ask in normal times. 

We believe that so far as possible within 
the range of reasonable requirements, pres- 
ent rates should be stabilized for the dura- 
tion; and so long as there is a ceiling on 
prices of other human necessities, the rates 
for utility services if within the range of 
reasonableness should be “frozen” and cer- 
tainly should not be regulated upon pre- 
cisely the same considerations as prevail in 
normal times. 

However, this does not mean that rates 
which may be shown to be unreasonably 
high shall be frozen at such levels. We shall 
decrease such rates as occasion may de- 
mand. Moreover, we recognize that it may 
be necessary from time to time to remove 
unjust discriminations. Such matters will be 
given attention as occasion may arise. 


SIMILAR viewpoint was expressed 

by the Kansas Corporation Com- 
mission in acting upon an application by 
Southwestern Bell. It said, “so far as 
possible within the range,of reasonable 
requirements, present rates should be 
stabilized for the duration of the emer- 
gency . . . rates should not be increased 
solely because the management may con- 
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sider the utility’s return is less than jt 
is entitled to receive in normal times.” 

Despite the $14,000,000 reduction 
made in July, 1941, the earnings o{ 
AT&T's Long Lines have not been ap. 
preciably reduced and may be in exces 
on a book basis of what would be cop. 
sidered a reasonable return, at least jn 
ordinary times. A question arises as ty 
what action should be taken in such q 
situation, since present demands on the 
facilities of the companies are such that 
it may not be desirable to accelerate traf. 
fic by rate reductions. 

Various suggestions have been made 
for working out some equitable method 
of reducing an excess return without a 
general rate reduction. Among these are: 
(1) building up adequate depreciation 
reserves for the benefit of investors and 
users over a long term, particularly with 
respect to emergency facilities required 
for special war-time purposes; (2) in- 
creasing the contribution to pension te- 
serves for the benefit of employees; 
(3) establishing a special government 
rate for the duration of the war on the 
theory that government use is based up- 
on need rather than cost, and that such 
a reduction would not increase use, a 
suggestion fraught with this danger that 
special rates once set up are difficult to 
get rid of when the reason for them dis- 
appears; (4) allocating a greater por- 
tion of telephone revenues to exchange 
service or of Long Lines’ revenues to 
associated or independent companies if 
the latter are inadequate; and (5) in- 
pounding excess earnings to meet future 
deficiencies in earnings. None of these 
plans has received thorough considera- 
tion by the commission, and I do not en- 
dorse any of them at present, but some 
study of them is being undertaken. 

When all the above factors have been 
duly considered and any other considera- 
tions arising out of the existence of a war 
have been given due weight, if rates still 
appear to be clearly too high or are dis- 
criminatory, the duty of the regulatory 
body seems clear, and appropriate steps 
should be taken to readjust them. 

In codperation with the state com- 
missions, the FCC is engaged in endeav- 
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oring to work out simplified procedures 
for separating telephone property, rev- 
enues, and expenses between interstate 
and intrastate traffic, and between ex- 
change and toll. If such procedures can 
be devised, the handling of all telephone 
rate problems, including those growing 
out of the war, should be greatly facili- 
tated. 

Some suggestion has been made that 
where excess earnings exist, no change 
should be made in rates but that the tax- 
ing authority should be relied on to re- 
duce the net income. I think there are at 
least two basic objections to this sugges- 
tion—first, that a tax law must be a 
general law, and it would be impossible 
to devise a general law which would ef- 
fectually take the excess earnings from 
all companies without unduly burdening 
many of them. Further, it is basically 
unsound for public utility ratepayers to 
contribute more by way of payment for 
rates than is requisite to insure a fair 
return upon the fair value of utility 
property and permit the excess to be re- 
captured by way of general taxation. 
Both in theory and in fact, the public 
utility ratepayers would thereby be re- 
quired to bear an undue portion of the 
burden of taxes. 

The increased corporation taxes to 
which communications companies are 
subject present the question of whether 
customers should be compelled to pay 
more for services so as to absorb the in- 
crease in the tax. Under Supreme Court 
law laid down in the cases of Galveston 
Electric v. Galveston (1922) 258 US 
388, PUR 1922D 159, Georgia Railway 
& Power Co. v. Railroad Commission 
(1923) 262 US 625, PUR 1923D 1, and 
recently followed by a Federal court in 
the case of Arkansas Louisiana Gas Co. 
v. City of Texarkana (1936) 17 F Supp 
477,17 PUR(NS) 241, income tax pay- 
ments are proper expense allowances in 
rate proceedings. Determination of such 
a question as to war-time taxation would 
seem to require consideration as to 
whether the special war taxes are not 
properly ones to be absorbed by the utili- 
ty’s stockholders. 

It is not necessary to inquire into the 
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effect, if any, of the Natural Gas Pipe- 
line Case (62 Sup Ct 736, 42 PUR(NS) 
129) on these decisions, or to decide 
categorically whether they would apply 
in war time when there is a national 
“price-freezing” policy. Practical con- 
sideration seems to govern the situation ; 
namely, that under a revenue scheme 
containing a huge excess profits tax, 
the point of diminishing returns would 
soon be reached if an attempt were 
made to increase rates sufficiently to 
recover the tax. In the case of a com- 
pany which has been earning a fair 
return in the past, most of the in- 
creased revenue would go to the govern- 
ment, and it is doubtful if rates, not en- 
tirely prohibitory, could be fixed which 
would pass on to the ratepayers the ex- 
cess profits tax. 


AROLD V. Bozell, president of the 
General Telephone Corporation, in 
testifying before the Senate Finance 
Committee on August 11, 1942, as rep- 
resentative of a special committee on 
taxation of the United States Independ- 
ent Telephone Association, stated : 

. increases in rates high enough to com- 
pensate for the proposed additional Federal 
taxes as set forth in the revenue bill recent- 
ly passed by the House of Representatives 
are entirely impracticable, since the greater 
part of any increases would go right back 
into additional taxes; and even if such in- 
creases were authorized they could not as a 
practical matter be imposed on the average 
telephone subscriber. One of our companies 
has recently reviewed this situation with its 
state regulatory commission, which found 
that taxes at the levels proposed would 
prove an insurmountable barrier; the com- 
mission would have to authorize an increase 
in rates of about $10 to provide each $1 of 
desired increase in net income. 

The mention of “price freezing” leads 
us directly to a brief discussion of the 
part Office of Price Administration 
(OPA) plays in the rate-making field. 
By the terms of the act creating it, OPA 
has no control over utility rates. How- 
ever, it is necessarily interested in them 
since utility rate increases, like wage in- 
creases or any other increased costs, 
may require the raising of the price ceil- 
ings. OPA has been interested in codp- 
erating with the various commissions. I 
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understand that it has made presenta- 
tions of one sort or another in more than 
fifty cases before state and Federal com- 
missions. This practice has been frowned 
upon in some quarters, but I cannot con- 
cur in such criticism. 

While a commission should not sub- 
stitute OPA’s judgment for its own, un- 
doubtedly much good can come from 
permitting OPA to present its views to 
a commission. Prices today are a mat- 
ter of national concern, and there may 
well be a place for a “roving consumers’ 
council” to place before the several reg- 
ulatory bodies the implication of a na- 
tional price policy. To permit such pres- 
entation, whether by intervention or 
otherwise, would constitute neither abdi- 
cation by the regulatory body nor undue 
intrusion by the OPA. It would enable 


the commission to decide the issues in the 
light of all pertinent facts, including the 
possible effect on a national price stry,. 
ture. Perhaps this discussion has raised 
more questions than it has answered, |; 
has been designed to bring out the faq 
that the war has sharply brought to the 
fore the strategic importance of commp. 
nication services, both to the armej 
forces and to the civilian population, Jt 
is clearly the duty of the regulatory body 
dealing with communication companies 
in time of war to adopt such policies as 
will assist rather than impede their ef. 
forts to discharge their public service 
functions, to promote and foster their 
operation in the public interest, and to 
exercise its utmost authority to make 
their activities a codrdinated part of a 
war economy. 





Implications of the Case of 
FPC v. Natural Gas Pipeline Company 


By WILLIAM E, TUCKER* 


a opinion of the court in the Nat- 
ural Gas Pipeline Case [42 PUR- 
(NS) 129] was written by Chief Justice 
Stone, and with him were Justices Reed, 
Roberts, Jackson, and Byrnes. Mr. 
Justice Frankfurter concurred in a 
separate opinion. At the outset of that 
concurring opinion Justice Frankfurter 
said, “I wholly agree with the opinion of 
the Chief Justice,” so that he may be 
added to the justices who participated in 
the opinion of the court with the Chief 
Justice. 

There is another concurring opinion 
by Justices Black, Douglas, and Mur- 
phy. I will refer to this opinion as the 
“dissenting” opinion because in fact it 
does dissent from the reasoning of the 
majority opinion. 

If the dissenting opinion had not been 
written, it is my belief that this case 
would have passed as quite a conven- 


* Member, Mudge, Stern, Williams & Tuck- 
er, counsel to Engineers Public Service Com- 
pany. 
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tional decision of the Supreme Court in 
a rate case and, as such, would have 
passed quite unnoticed. Naturally, there- 
fore, here the interest seems properly to 
center on the dissenting opinion. 

In view of the fact that the Natural 
Gas Case was apparently merely used 
as a springboard by the dissenting jus- 
tices, and that their opinion would ap- 
parently have been delivered in any 
other rate case, no detailed explanation 
of the facts in the case or the particular 
legal points involved and decided seems 
to be necessary. Suffice it to say that the 
case involved a rate order entered by 
the Federal Power Commission in the 
exercise of its power to fix rates for in- 
terstate gas companies granted by the 
act of Congress known as the Natural 
Gas Act of 1938. By that act itself, the 
courts were given power to review rates 
fixed thereunder. 

In finding the order valid, the opinion 
of the Supreme Court proceeded not 
only under the power of review given to 
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the courts by the act but also under 
what it conceived to be the power of the 
court to review the validity of the order 
from the point of view of confiscation 
under the Fifth Amendment to the 
Constitution. 


The Dissenting Opinion 


irHouT further explanation we 
W can, I think, appropriately come to 
an analysis of the dissenting opinion. 
The dissenting opinion took the fol- 
lowing positions : 

1. That the due process clauses of 
the Constitution do not empower the 
courts to invalidate a rate-making or- 
der as unconstitutional on the ground 
that the rates fixed are unreasonable, 
because rate making is a form of price 
fixing ; and, in a series of recent cases, 
the Supreme Court, returning to “con- 
stitutional principles which have pre- 
vailed for the first hundred years of 
our history,” has held that price fix- 
ing is a legislative function not sub- 
ject to judicial review on the question 
of reasonableness under the due proc- 
ess provisions, and because the doc- 
trine of judicial review is “historically 
unjustified” and “has no support un- 
der the Constitution.” 

2. That the “fair value” theory of 
rate making, under the constitutional 
tests laid down in Smyth v. Ames, 
169 US 466 (1898), is fallacious and 
that this “ghost” should be laid once 
and for all, because this theory de- 
rives from eminent domain which has 
no proper place in rate fixing ; the ap- 
plication of its theory has been cum- 
bersome and costly, and has practically 
broken down the rate-making process. 

3. That even though the Supreme 
Court is to retain the constitutional 
power to review rate making on the 
question of its reasonableness under 
the Fifth and Fourteenth amendments, 
the court has now opened the door to 
the adoption of prudent investment as 
a rate base—the base long advocated 
by Justice Brandeis—and this theory, 
if applied, would not be subject to con- 
stitutional objections. 


605 


Rate Making, Price Fixing, and 
Judicial Review 


“¥"HE first aspect of the dissenting 

opinion which I intend to discuss 
is the claim of the dissenting justices 
that the entire constitutional doctrine of 
judicial review under the due process 
clauses should be abolished as historical- 
ly unsound. 

In the first place, is it accurate to state 
that “for the first hundred years of our 
history” it was prevailing constitutional 
doctrine that the courts had no power 
of judicial review of the reasonableness 
of legislation under the due process 
clauses? The dissenting justices cite as 
authority for that proposition Munn v. 
Illinois, 94 US 113 and Peik v. Chicago & 
N. W. R. Co. 94 US 164, both decided in 
1877. But Mr. Justice Field, in his dis- 
senting opinion in Stone v. Wisconsin, 
94 US 181 at 186, a companion case of 
the two decisions cited, referred to the 
proposition that price fixing was entirely 
a matter of legislative discretion as the 
“novel doctrine announced in Munn v. 
Illinois.” (Emphasis mine.) Moreover, 
consider that there was no due process 
clause in the Federal Constitution appli- 
cable to state legislatures from 1789 un- 
til the adoption of the Fourteenth 
Amendment in the year 1866, and that 
during the “first hundred years of our 
history” neither Congress nor the states 
had embarked on any important scheme 
of price-fixing or rate regulatory legis- 
lation prior to the wave of railroad com- 
mission legislation which swept the states 
in the 1870's following the Civil War. 
The hundred year period is thus con- 
siderably collapsed. 


eb dissenting justices seem to con- 
sider it of importance that the doc- 
trine of judicial review based on reason- 
ableness was “first embodied in a hold- 
ing of this court in 1890” (referring to 
the Minnesota rate case, 134 US 418). 
This statement, too, is open to serious 
question. Let me first refer to the case 
of Railroad Company v. Husen, 95 US 
465, decided in 1877, the same year in 
which Munn v. Illinois was decided. The 
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Supreme Court held unconstitutional, 
partly upon the basis of the interstate 
commerce clause, a Missouri cattle quar- 
antine statute, and in so doing the court 
explicitly rejected the contention that the 
reasonableness of police power legisla- 
tion was an exclusively legislative mat- 
ter, writing: 


Regarding the statutes as mere police 
regulations, intended to protect domestic 
cattle against infectious disease, those courts 
have refused to inquire whether the prohibi- 
tion did not extend beyond the danger to 
be apprehended, and whether, therefore, the 
statutes were not something more than ex- 
ertions of police power. That inquiry, they 
have said, was for the legislature and not 
for the courts. With this we cannot concur. 
The police power of a state cannot obstruct 
foreign commerce or interstate commerce 
beyond the necessity for its exercise; and 
under color of tt objects not within its scope 
cannot be secured at the expense of the pro- 
tection afforded by the Federal Constitution. 
... (Pp. 473-474.) (Emphasis mine.) 


It seems clear to me that this language, 
undoubtedly constituting a holding, typi- 
fies the doctrine of judicial review. I 
might also refer to another case decided 
in 1877, Davidson v. New Orleans, 96 
US 97, where in dictum the court said: 


. . . But when, in the year of grace 1866, 
there is placed in the Constitution of-the 
United States a declaration that “no state 
shall deprive any person of life, liberty, or 
property without due process of law,” can 
a state make anything due process of law 
which, by its own legislation, it chooses to 
declare such? To affirm this is to hold that 
the prohibition to the states is of no avail, 
or has no application where the invasion of 
private rights is effected under the forms 
of state legislation. It seems to us that a 
statute which declares in terms, and without 
more, that the full and exclusive title of a 
described piece of land, which is now in A, 
shall be and is hereby vested in B, would, 
if effectual, deprive A of his property with- 
out due process of law, within the mean- 
ing of the constitutional provision. (P. 102.) 


It might also be noted for the record that 
another important court had interpreted 
a due process clause as early as the year 
1856 as embodying the principle of ju- 
dicial review of the reasonableness of 
police power legislation. See Wynehamer 
v. The People, 13 NY 378, 393. So much 
then for the claim, if indeed it has any 
importance at all, that the doctrine of 
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judicial review first emerged in 1909, 
That principle emerged first in 1877, a, 
soon as there was any necessity for its 
emergence. So instead of constituting g 
departure from long-established pring. 
ples in 1890 it may in a real sense be said 
to have been a part of our law from the 
time it was first essential that it be de. 
cided to the present time. 


fe dissenting opinion cites a “te. 
cent series of cases” on price fixing 
which are claimed to indicate a “return” 
by the Supreme Court to the principle 
that there can be no judicial review of 
rates under the due process clauses based 
upon reasonableness. Not a single case 
cited by the dissenting justices deals in 
any way with the question of the reason- 
ableness of rates fixed either by a legis- 
lature or by an administrative agency. 
Mulford v. Smith, 307 US 38, does not 
even deal with price fixing, but with 
marketing quotas on tobacco shipped in 
interstate commerce. Nebbia v. New 
York (1934) 291 US 502, 2 PUR(NS) 
337; United States v. Rock Royal Co- 
op, 307 US 533; Sunshine Coal Co. 
v. Adkins, 310 US 381; United States 
v. Darby, 312 US 100; and Olsen », 
Nebraska, 313 US 236, each dealt sole- 
ly with the question as to whether the 
legislature had the power at all to fix 
rates in an industry not “affected with 
a public interest.” The only holding 
of these cases is that the legislature 
had such power in the light of ex- 
isting conditions. In fact, in each of these 
cases the Supreme Court specifically un- 
dertook to pass upon, and did pass upon, 
the “reasonableness” of the price-fixing 
scheme involved in the statute under re- 
view. 

It seems to me that these decisions, 
far from indicating disapproval of the 
doctrine of judicial review, constitute 
merely recent examples of the exercise 
by the Supreme Court of its powers un- 
der that doctrine. If these decisions do 
accomplish anything new, it is to reject 
the principle that price fixing is constitu- 
tionally limited to industries “affected 
with a public interest.” I find it extreme- 
ly difficult to understand how a series of 
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decisions rejecting the “public interest” 
imitation, first introduced into our con- 
stitutional law in Munn v. Illinois, can 
be claimed to constitute a return by the 
Supreme Court to the principles of 
Munn v. Illinois. ee re 
Perhaps the dissenting justices might 
have cited Hegeman Farms Corp. v. 
Baldwin, 293 US 163, a milk regulation 
case, where an unsuccessful attack was 
made upon minimum milk prices as be- 
ing unreasonable, but it may be noted 
that Justice Cardozo in that opinion. ex- 
pressly rejected the contention that pub- 
lic utility rate fixing was analogous to 
price fixing in other fields, writing: 
Much is made of a supposed analogy be- 
tween the plight in which the appellant finds 
itself and that of public utilities subjected 
to maximum rates that do not yield a fair 
return. But the analogy, when scrutinized, 
is seen to be unreal. A public utility in such 
circumstances has no outlet of escape. If it 
is running its business with reasonable econ- 
omy, it must break the law or bleed to 
death. But that is not the alternative offered 
where the law prescribes a minimum... . 
(P. 171.) [Emphasis supplied.] 


BELIEVE that enough has been said to 

demonstrate that the argument made 
in the dissenting opinion against the doc- 
trine of judicial review of rates based on 
reasonableness collapses under the weight 
of analysis from the standpoint of legal 
precedent and history. But Justice Car- 
dozo’s statement in the Hegeman Farms 
Case, which I have just quoted, raises, 
I believe, a much more fundamental ob- 
jection to the basic assumption of the dis- 
senting justices; namely, that public 
utility rate making is no different from 
other forms of legislative price fixing. 
That assumption to me seems utterly 
contrary to fact. 

In the first place, it ignores the basic 
economic difference which, not merely 
for “the first hundred years of our his- 
tory” but during all of our history, has 
existed between private businesses and 
those conducted under public franchise. 
To attempt cavalierly to treat a public 
utility, confined in its operations within 
the four corners of its franchise, as no 
different from an employment agency or 
a manufacturer of suspenders, is simply 
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to lose all touch with reality. I do not 
believe that a court which has refused to 
decide constitutional issues in an “in- 
tellectual vacuum” [see NLRB wv. Jones 
& Laughlin Steel Corp. 301 US 1, 41] 
will shut its eyes tightly to the plainest 
business and economic fact and allow it- 
self to be persuaded that fundamental 
differences cease to exist because they 
are not perceived. 


re no sense can it be said that the fix- 
ing of minimum prices in a business, 
not regulated in its entire scope as is the 
utility industry, is constitutionally anal- 
ogous to utility rate fixing. As Justice 
Cardozo pointed out, the operator of 
such a business (unlike the utility com- 
pany) can always save himself by rais- 
ing his prices, and if he cannot, that 
merely indicates that his losses under the 
minimum price fixed by statute are due 
not to the law, but to the competition of 
his more efficient competitors, against 
which it is established constitutional doc- 
trine that “due process” offers no pro- 
tection. (See e.g. Aetna Ins, Co. v. Hyde, 
275 US 440, 447.) 

Even where a statute fixes maximum 
rather than minimum rates, as was done 
in one of the cases cited in the dissent- 
ing opinion, Olsen v. Nebraska, 313 US 
236, is there any real comparison with 
typical utility rate legislation? The Ne- 
braska statute involved in the case cited 
furnishes a typical example of ordinary 
maximum price-fixing legislation — it 
merely provided that the fees to be 
charged by employment agencies should 
in no case exceed 10 per cent of the first 
month’s wages. It may be perfectly prop- 
er to say that in such a case the charge 
was fixed by the legislature, and the 
courts should not interfere with it; that 
the remedy is at the polls and not in the 
courts. 


— however, the usual direct 
price-fixing statute with the typical 
utility rate statute wherein the legisla- 
ture actually fixes no rate at all, but mere- 
ly directs an administrative agency to do 
so under vague, general statutory direc- 
tion. Thus the utility rate is usually an 
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administrative rate fixed, not by the 
elected representatives of the people 
whose determination ought, perhaps, not 
be subject to judicial review, but by an 
administrative body whose members are 
practically always appointed and who are 
not directly responsible to the electorate. 
Even if we were to assume with the dis- 
senting justices that “legislative” rates 
should not be subject to review by the 
courts, it does not follow that utility 
rates, fixed by administrative bodies, 
should be entitled to similar immunity 
from judicial scrutiny. What the dissent- 
ing opinion argues for, in effect, is the 
abolition not only of established consti- 
tutional doctrine, but of established prin- 
ciples of administrative law relating to 
judicial review. 

I think that before the Supreme Court 
accedes to the views of the dissenting 
justices on the matter of abolishing the 
doctrine of judicial review of utility 
rates, it should require a forthright 
demonstration, in terms of reality and 
of fact, that the doctrine is unsound 
either as a matter of law, or as a mat- 
ter of political economy. Most certainly 
such a fundamental change in basic con- 
stitutional doctrine ought not to be based 
on a dialectical and historically inaccu- 
rate analysis of earlier decisions, and on 
theoretical assumptions wholly contrary 
to political, legal, and economic fact. 


The “Ghost” of Smyth v. Ames 


I* the dissenting opinion Smyth v. 
Ames is severely criticized. In the 
first place, the dissenting justices say that 
its “fair value” theory derives from prin- 
ciples of eminent domain which have no 
place, they say, in a rate case. The rea- 
son eminent domain can have no such 
place, they say, is because of the vicious 
circle into which application of the “fair 
value” theory leads; namely, that value 
depends upon the rates fixed and the 
rates fixed depend upon value. Then they 
say, and properly so it seems to me, that 
Smyth v, Ames sets up no real standard ; 
that its application has been cumber- 
some; that Justice Brandeis in the 
Southwestern Bell Telephone Case 
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(Southwestern Bell Telephone Co, , 
Public Service Commission, 262 Us 
276, PUR 1923C 193) “Demonstrated 
how the rule of Smyth v. Ames has 
seriously impaired the power of tate 
regulation and how the ‘fair value’ rule 
has proved to be unworkable by reason 


of the time required to make the valy. j 


ations, the heavy expense involved, and 
the unreliability of the results obtained,” 
The dissenting justices also quote from 
other sources strong condemnation of 
the doctrine of Smyth v. Ames. 

The dissenting opinion then draws 
this conclusion: 

As we read the opinion of the court, the 
commission is now freed from the compul- 
sion of admitting evidence on reproduction 
cost or of giving any weight to that element 
of “fair value.” The commission may now 
adopt, if it chooses, prudent investment as 
a rate base—the base long advocated by Mr. 
Justice Brandeis and for the reasons stated 
by Mr. Justice Brandeis in the Southwestern 
Bell Telephone Case there could be no con- 
stitutional objection tf the commission ad- 
hered to that formula and rejected all 
others. (Emphasis supplied.) 


I have been unable to find in the opin- 
ion of the court this conclusion which 
the dissenting justices say they find 
there. If it was expressed, I can only say 
it was not clearly expressed nor, I think, 
even implied. It does not seem impor- 
tant to me to prove whether it is to be 
found in the opinion of the court or not. 
So I will pass on with the comment that 
I am not the only one who has had the 
same difficulty. See Hale, “Does the 
Ghost of Smyth v. Ames Still Walk?” 
Harvard Law Review, May, 1942, page 
116. 


Prudent Investment Rate Base 


oO let us assume that hidden away in 

the opinion of the court there can 
be found all the dissenting justices there 
read. I have long been convinced that 
using prudent cost as a rate base, as 
advocated by Justice Brandeis, gives a 
satisfactory solution for approximately 
one-half of the rate-making problem. 
Also, I have felt that if the Supreme 
Court took such a position, it would af- 
ford the best possible constitutional pro- 
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ection so far as the rate base is con- 
cerned to both the utility and the public. 

] began the practice of law with pub- 
fic utility clients in the commonwealth 
of Massachusetts. The historical cost or 
rudent investment theory is, therefore, 
no novelty to me. It seems to have pro- 
duced in that commonwealth some husky 
utilities and to have given satisfaction 
also to the public. That theory is also of 
long standing in the states of Wisconsin 
and California, The adoption of prudent 
cost as a rate base would, I have no 
doubt, greatly simplify the proceedings 
for the fixing of rates. I can testify to 
this fact from a considerable personal 
experience, both under the historical cost 
method in Massachusetts and the loose 
mandate of Smyth v. Ames in other ju- 
risdictions. 


spa which fluctuate with the 
prices of materials and labor have 
proved to be anything but stable. We 
whose lives started in the last quarter of 
the nineteenth century have seen enough 
of violent rises and falls of such prices 
to know that either the public or the 
utility is quite likely to get hurt if prices 
of materials and labor at any particular 
time are given any substantial weight in 
the fixing of a rate base. Under any 
method which gives price gyrations a 
substantial place in fixing the rate base, 
the time of determination becomes the 
most important factor. 

In my time I have seen the price valley 
of the nineties, the price peaks following 
the first World War, the price abyss of 
the great depression, and, if new price 
peaks are now in the making—those also 
I expect to see. So far I have seen one 
complete “life cycle,” so to speak, of 
prices; and the first lap of the second 
cycle may be in the making. In the com- 
pleted cycle which I have seen, prices 
increased considerably over 200 per cent, 
taking as a base prices existing in 1893. 
If a base which is stable and fair alike 
to consumers and investors is desirable, 
it would be difficult to find a worse base 
than one which is directly or to any con- 
siderable extent affected by price levels 
of materials and labor. 
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Accordingly, if there is to be found 
in the opinion of the court in the Nat- 
ural Gas Case, the basis for the adoption 
of Justice Brandeis’ prudent investment 
theory, so far as value for rate fixing is 
concerned, I would view it as an ex- 
tremely hopeful sign ; and if such base is 
adopted, I would be surprised if it would 
not shortly meet with approval by both 
the utilities and the public. 


Prudent Cost of Money 


Ox as Justice Frankfurter in his 
concurring opinion points out, “legal 
history has its claims,” I call attention 
to the fact that Justice Brandeis did not 
in his historical or prudent investment 
theory stop at the rate base, as Justices 
Black, Douglas, and Murphy apparently 
would do. Justice Brandeis, in his South- 
western Bell Telephone dissenting opin- 
ion, carried his theory not only to the 
cost of materials and labor but also to 
the cost of money. The cost of money is 
just as subject to variation as the cost 
of materials and labor. During the years 
of my practice I have seen the prevailing 
rates for bond money vary from around 
10 per cent to around 3 per cent with 
similar variations for other kinds of 
money with differentials upwards to com- 
pensate for the greater risks. Here again 
the increases from the low have been over 
200 per cent using the 3 per cent rate as 
a base. 

Justice Brandeis saw clearly that if 
you would protect investors and at the 
same time consumers from the hazards 
of fluctuations in the cost of money, you 
must allow to the utilities earnings on 
the rate base sufficient to continue to pay 
the interest or dividends which prevailed 
when the securities themselves were is- 
sued, 


4 | Basan Justice Brandeis intended to 
carry his prudent investment pro- 
posal to the cost of money as well as to 
the rate base can be readily demonstrated 
by reference to his dissenting opinion in 
the Southwestern Telephone Case. I 

quote: 
That part of the rule of Smyth v. Ames 
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which fixes the rate of return deemed fair, 
at the percentage customarily paid on similar 
investments at the time of the rate hearing, 
also exposes the investor and the public to 
danger of serious injustice. [Emphasis 
mine. ] 

(At this point in his dissenting opin- 
ion Justice Brandeis introduced two 
lucid illustrations, In one, a utility raises 
$1,000,000 for its plant through the is- 
suance of long-term 9 per cent bonds. 
He points out that a decade later, 
through changes in labor and material 
prices, the utility may find itself with a 
plant valued at $600,000, and, through 
changes in the cost of money, the fair 
return may be fixed at 6 per cent. Thus, 
though it has assumed a long-term obli- 
gation to pay fixed charges of $90,000, 
it may only be allowed 6 per cent on a 
$600,000 base, or $36,000. The second 
illustration gives an opposite result. Here 
a plant is built for $1,000,000 in a time 
of low costs; $750,000 is raised by the 
issuance of long-term 5 per cent bonds 
and $250,000 by stock at par. If ten 
years later the price level was 75 per 
cent higher and the interest rates 8 per 
cent, the justice points out that it would 
be a fantastic result to hold that the util- 
ity was entitled to earn 8 per cent on $1,- 
750,000. That, he says, would yield an 
income of $140,000, which after paying 
the bondholders their 5 per cent, or $37,- 
500, would leave for the stockholders on 
their $250,000 investment, $102,500, or 
a return of 41 per cent.) 

The dissenting opinion of Justice 
Brandeis continues : 

A rule which limits the guaranteed rate 
of return on utility investments to that which 
may prevail at the time of the rate hearing, 
may fall far short of the capital charge then 
resting upon the company. 

In essence, there is no difference between 
the capital charge and operating expenses, 
depreciation, and taxes. Each is a part 
of the current cost of supplying the service; 
and each should be met from current in- 
come. When the capital charges are for in- 
terest on the floating debt paid at the cur- 
rent rate, this is readily seen. But it is no 
less true of a legal obligation to pay interest 
on long-term bonds, entered into years be- 
fore the rate hearing and to continue for 
years thereafter; and it is true also of the 
economic obligation to pay dividends on 
stock, preferred, or common. The necessary 
cost, and hence the capital charge, of the 
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money embarked recently in utilities and 
that which may be invested in the near fy 
ture, may be more, as it may be less, than 
the prevailing rate of return required ty 
induce capital to enter upon like enterprises 
at the time of a rate hearing ten years 
hence. To fix the return by the rate which 
happens to prevail at such future day, opens 
the door to great hardships. Where the §. 
nancing has been proper, the cost to the util. 
ity of the capital, required to Construct, 
equip, and operate its plant, should measure 
the rate of return which the Constitution 
guarantees opportunity to earn. 

The adoption of the amount prudently in. 
vested as the rate base and the amount of 
the capital charge as the measure of the 
rate of return would give definiteness to 
these two factors involved in rate contro- 
versies which are now shifting and treacher. 
ous, and which render the proceedings pe- 
culiarly burdensome and largely futile 
(Emphasis mine.) 


p amincnen the historical or prudent 
investment base seems to me to re- 
quire its application to the rate of return 
just as muchas to the rate base if stability 
is desired and if the danger of harm from 
unavoidable economic changes to either 
one party or the other in a rate case is 
to be avoided, the dissenting justices in 
the Natural Gas Case would have the 
rule apply apparently only to the rate 
base itself and not to the rate of return. 
This seems clear from the following ex- 
cerpt from their opinion with reference 
to the rate of return. I quote: 

The decision in each case must turn on 
considerations of justness and fairness which 
cannot be cast into a legalistic formula. The 
rate of return to be allowed in any given 
case calls for a highly expert judgment. 
That judgment has been entrusted to the 
commission. There it should rest. 


That is, the dissenting justices say, 
instead of determining and allowing the 
prudent rates at which the various se- 
curities were issued, the determination 
of a rate of return is to be left to the 
expert determination of the commission 
at the time the case is decided. If the de- 
termination of the rate base should not 
be left to a “highly expert judgment,” 
neither should the determination of the 
rate of return. If, as the dissenting jus- 
tices seem to believe, the door is open 
for the establishment of Justice Brandeis’ 
prudent investment theory, that theory 
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should be adopted in its entirety and not 
merely half of it. The rate of return, 
as well as the rate base, should be deter- 
mined on the historical or prudent basis. 
So far as there are outstanding bonds, 
referred stocks, and common stocks, 
which have been prudently issued, in 
most cases now with the approval of 
some regulatory commission, there 
should be no question but that the utili- 
ties should be allowed to earn the 
amounts necessary to pay that interest 
or those dividends which they agreed to 
pay when the securities were issued, de- 
spite intervening economic changes which 
have raised or lowered the cost of money. 


n making this statement, I am not 
I] forgetful of the fact that where re- 
funding of long-term security issues is 
possible at lower rates, that course must 
be enjoined; that incentive should be 
given for good management, in order 
that slovenly operation shall be avoided ; 
and that since all common stock money 
must at any given time be on a parity 
as to dividends, leeway must be allowed 
to enable equity money currently needed 
to be raised without reducing the return 
to common stock theretofore issued. 


These are, however, economic rather 


than legal considerations. Such matters, 
and perhaps others of similar import, 


are, I believe, the field for the “highly 
expert judgment” of the commissions, 


to which the dissenting justices refer. 


My conclusion is that the Fifth and 
Fourteenth amendments would be given 
at long last the meaning which they 
should have been given fifty years ago, 
if the Supreme Court in the near future 
should hold that what the Constitution 
protects is the money prudently invested 
in utilities at prices of materials and la- 
bor prevailing when the investment was 
made and that the rate of return shall 
be based upon the interest or dividends 
agreed to be paid by the utilities at the 
time the securities themselves were is- 
sued, leaving to the commissions, how- 
ever, the necessary latitude in the eco- 
nomic field to encourage refundings so 
that interest and dividends shall be on 
the lowest reasonable bases and to re- 
ward good management whenever and 
wherever found, all to the end that the 
public shall obtain the best possible serv- 
ice at the lowest possible rates—which, 
after all, is the raison d’etre for all rate- 
making power. 





Implications of the Natural Gas Pipeline 
Company of America Decision 


By GEORGE SLAFF* 


HEN I found out a week or so ago 

that I was going to have to sub- 
stitute for Dick Connor on this program, 
I wrote Judge Healy advising him of 
that fact and telling him also that I 
thought that the title of the topic of this 
morning’s discussion was more than a 
trifle misleading. For it seems to me that 
to speak of the “implications” of the 


* Federal Power Commission. The author 
stated that the views expressed here were his 
own and should not necessarily be considered 
as an expression of opinion of the Federal 
Power Commission or its staff. 
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court’s decision in the Pipeline Case,’ 
and more especially in relation to its ef- 
fect on the fair value doctrine of Smyth 
v. Ames,” is akin to speaking of the “im- 
plications” of the electric chair in rela- 
tion to the condemned man—more par- 
ticularly after it has worked on him. 
As far as Smyth v. Ames is concerned, 
it seems abundantly clear that there are 


1 Federal Power Commission v. Natural 
Gas Pipeline Co. of America (1942) 62 Sup 
Ct 736, 42 PUR(NS) 129. 


2 (1898) 169 US 466. 
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no “implications” in the Pipeline deci- 
sion. Smyth v. Ames is dead. That is to 
say, it is dead as far as those commis- 
sions are concerned which choose to con- 
sider it dead. There was, to be sure, 
nothing in the Pipeline decision which 
will inhibit any commission which 
chooses voluntarily to do so from ac- 
cepting reproduction cost evidence and 
considering it. But, on the other hand, 
there is likewise nothing in that decision 
which, by the most remote and tortuous 
construction of the language, can be con- 
sidered as requiring any commission to 
receive, let alone consider, reproduction 
cost evidence or that still more intangible 
phantasm, fair value. 


o be sure, I have no doubt that the 

learned lawyers of the Street, like 
the scholastics of old, will be able to spin 
out some sort of fanciful rationalization 
on the basis of which they will honestly 
be able to satisfy their own consciences 
and thus be in a position to advise their 
clients that the day of fair value is not 
yet done. One can, I suppose, take the 
part of the Chief Justice’s statement in 
which he said, “The Constitution does 
not bind rate-making bodies to the serv- 
ice of any single formula or combination 
of formulas. Agencies to whom this 
legislative power has been delegated are 
free, within the ambit of their statutory 
authority, to make the pragmatic adjust- 
ments which may be called for by par- 
ticular circumstances,” and somehow 
read into or out of that more or less 
Delphic pronouncement the conclusion 
that a commission may not today regulate 
constitutionally upon the single basis of 
the prudent investment formula. 

I would agree, of course, that the 
Chief Justice’s statement does not re- 
quire the commissions to regulate on a 
prudent investment basis. But to assume 
any longer that commissions are not en- 
tirely free to fix rates solely upon the 
basis of prudent investment or original 
cost is to be guilty, in my judgment, of 
extreme wishful thinking. 

And it seems to me that lawyers con- 
cerned with utility regulation -should by 
now be reasonably realistic and be done 


with wishful thinking. For it was wish. 
ful thinking, and very little else, which 
led the lawyers in the industry to believe 
that the Holding Company Act might 
be declared unconstitutional. It was wish- 
ful thinking, and perhaps a bit, but not 
much, more which led the lawyers of 
the industry to read the Tennessee Val- 
ley Authority out of constitutional ex- 
istence until the Supreme Court found 
otherwise. (I do not mean that the law- 
yers representing the utility industry 
were the only ones who were guilty of 
this type of approach during that period; 
for, as I recollect, their fellows repre- 
senting clients similarly situated in in- 
dustry as a whole joined in blandly de- 
claring the National Labor Relations Act 
null and void ab initio et in limine. Again, 
until the Supreme Court found other- 
wise.) Lawyers who represent the in- 
dustry as well as those who act for the 
regulatory agencies will, it seems to me, 
do their clients and the public an injus- 
tice by attempting to hold on to the 
vestigial remnants of fair value under 
the legalistic rationalization that it is 
still part of the constitutional require- 
ment of rate making. 

I say this from two points of view; 
one, from the point of view of what the 
Pipeline decision itself said and, second, 
from the point of view of the regulatory 
agencies who are doing the job of trans- 
lating into concrete terms the oracular 
pronouncements from on high. 


iy may serve some useful purpose to 
examine in a bit more detail what 
the court did in the Pipeline decision 
with respect to the fair value doctrine. 
I need not remind you at length that the 
rate base used by the Federal Power 
Commission in its decision in the case 
was exclusively a reproduction cost base 
—it did not even pay lip service in the 
traditional manner to fair value by “con- 
sidering” original cost and coming up 
with some figure which was a hybrid of 
the two. The commission, not as a mat- 
ter of policy but solely as a short-cut 
method of reaching a prompt interim de- 
cision, plainly, unmistakably, and un- 
equivocally used the company’s estimates 
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of the reproduction cost of its physical 
properties as rate base. Despite that, 
however, in our brief to the Supreme 
Court we sharply posed to the court the 
question of whether or not Smyth v. 
Ames was still the law of the land. The 
very last point of our brief, in which 
this question was raised, we headed 
“Smyth v. Ames Is Not Based on Sound 
Principles and Should Be Overruled.” 

Now, I suppose, it can be said that 
since the precise question of overruling 
Smyth v. Ames was otherwise not be- 
fore the court, anything which it said 
on this subject is “dictum” and thus does 
not have the binding force that would be 
contained in a decision which required 
passing squarely on the problem. In 
similar fashion, I presume some meager 
crumb of cold comfort may be gleaned 
from the fact that nowhere in the Chief 
Justice’s opinion can there be found a 
direct reference to Smyth v. Ames, or 
an explicit statement that that case is 
overruled. 

But, as Judge Frank said in the recent 
decision of the second circuit in Per- 
kins v. Endicott Johnson Corp.*: 


... We would stultify ourselves and un- 
necessarily burden the Supreme Court if— 
adhering to the dogma, obviously fictional 
to any reader of its history, that alterations 
in that court’s principles of decision never 
occur unless recorded in explicit statements 
that earlier decisions are overruled—we 
stubbornly and literally followed decisions 
which have been, but not too ostentatiously, 
modified. 


There he points out, too, what Mr. Jus- 
tice Brandeis said in his dissenting opin- 
ion in Burnet v. Coronado Oil & Gas 
Co.*: “Movement . . . takes place also 
without specific overruling or qualifica- 
tion of the earlier cases.” 


I’ seems abundantly clear, even with- 
out the overwhelming force of the 
major concurring opinion—the Black- 
Douglas-Murphy opinion—that when the 
Chief Justice said “The Constitution 


$128 F(2d) 208, 217. 
#285 US 393. 
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does not bind rate-making bodies to the 
service of any single formula or com- 
bination of formulas,” he was plainly 
stating that rate-making bodies are not 
bound by the formula of Smyth v. Ames. 
For it cannot be gainsaid that by this 
time the fair value doctrine born in 
Smyth v. Ames had become nothing but 
a formula which most rate-making agen- 
cies seemed to think they were required 
to follow. 

Now when the court says you are 
not bound to the service of this for- 
mula—or any other for that matter—I, 
for one, cannot understand how it can 
possibly be concluded that the court was 
saying anything else but that “You may 
discard the Smyth v. Ames formula if 
you choose.” And when the court says 
that, and adds that such agencies are 
free “to make the pragmatic adjustments 
which may be called for by particular 
circumstances,” it is saying, in slightly 
fancier language, to be sure, that you 
are free to regulate strictly on a prudent 
investment or original cost basis. 

I say that that is clear from the Chief 
Justice’s opinion alone. I say that it is 
unnecessary to go beyond that single 
pronouncement in order to arrive at the 
only valid conclusion that a prudent in- 
vestment or original cost rate base, with- 
out consideration of reproduction cost 
or present value, is completely constitu- 
tional. 

And I say that on the very plain 
face of the words of the Chief Justice 
without taking into consideration the 
fact that his utility dissents have con- 
sistently sought to puncture all illusions 
of validity about reproduction cost testi- 
mony as exemplified, for instance, by his 
dissent in West v. Chesapeake & Potom- 
ac Telephone Co.,5 when he said: 

. . When we arrive at a theoretical value 


based upon such uncertain and fugitive data 
we gain at best only an illusory certainty. ... 


Nor do I need consider that Mr. Justice 
Frankfurter, who did not join in the 
Black - Douglas - Murphy concurrence, 


5 (1935) 295 US 662, 689, or 690, 8 
PUR(NS) 433. 
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had stated in his concurring opinion in 
the Driscoll v, Edison Case®: 


The force of reason, confirmed by events, 
has gradually been rendering that formula 
[of Smyth v. Ames] moribund by reveal- 
ing it to be useless as a guide for adjudica- 
tion. Experience has made it overwhelming- 
ly clear that Smyth v. Ames and the uses 
to which it has been put represented an at- 
tempt to erect temporary facts into legal 
absolutes. 


Nor is it necessary to point out that 
Mr. Justice Jackson, who likewise did 
not join in the concurring opinion, had 
said of the fair value process, in the last 
book he published shortly before going 
to the bench’: 


What incredible, lengthy, and hopeless 
hypotheses must be entertained. And this 
process is to be repeated every time a rate 
is set! It becomes impossible to establish a 
solid, adequately supervised, permanent 
valuation on the basis of sound accounting. 
... It may take from five to fifteen years to 
set a rate which when finally determined is 
already out of date; many commissions have 
given up regulation and bargain for rates 
with the utilities; and the legislatures, 
harassed and defeated in their efforts at 
regulation, turn to public ownership and the 
“yardstick.” “Due process” seems to have 
come to mean “undue process.” 


has _ haunted utility regulation since 
1898,” I believe that that should be tea. 
sonably conclusive evidence that that 
ghost is today beyond the reach of the 
most skilful legalistic ouija board. But 
if that were not enough to satisfy the 
confirmed skeptic, the juristic misap. 
thrope, I cannot understand how anyone 
—no matter how disingenuous—can pos. 
sibly avoid the effect of the overwhelm. 
ing impact of the statement: 

As we read the opinion of the court, the 
commission is now freed from the compul- 
sion of admitting evidence on reproduction 
cost or of giving any weight to that element 
of “fair value.” The commission may now 
adopt, if it chooses, prudent investment as a 
rate base—the base long advocated by Mr, 
Justice Brandeis. And for the reasons stated 
by Mr. Justice Brandeis in the Southwestern 
Bell Telephone Case there could be no con- 
stitutional objection if the commission ad- 
hered to that formula and rejected all 
others. 


I look forward with avid anticipation 
to the gymnastics—intellectual or other- 
wise—with which some of you here who 
represent the industry may attempt to 
dispel the rigor mortis of fair value 
which set in on March 16, 1942. 
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SAID that the Chief Justice’s state- 

ment was sufficiently explicit on its 
face. But if there could be any faintest 
vestige of doubt in the minds of that 
ephemeral creature of the laws, “the rea- 
sonable man,” I sincerely submit that 
the concurring opinion written by Mr. 
Justice Black should erase from the mind 
of the most intransigent doubting 
Thomas any faint hope that Smyth v. 
Ames still has any significance. 

For when three justices of the court 
—concurring, mind you, not dissenting 
—say “this case starts a new chapter in 
the regulation of utility rates” and point 
out that “the opinion of the court erases 
much which has been written in rate 
cases during the last half century” and 
that “this is an appropriate occasion to 
lay the ghost of Smyth v. Ames, which 


uT beyond the intellectual Yoga ex- 
B ercises, through the medium of 
which one might conceivably find some 
flickering spark of life in Smyth »v. 
Ames, is the cold, inescapable fact that 
today the fair value doctrine has been 
virtually done to death by the regulatory 
agencies themselves. And the court-made 
law today—as always—is not remote 
from the same currents of social move- 
ment which affect the other branches of 
government. 

“The Supreme Court follows the 
election returns,” said Mr. Dooley, and 
while he may have drawn the bow a 
trifle long in that respect, certainly 
the realistic practitioner realizes that 
the Supreme Court dwells in no tfe- 
mote ivory tower, detached from the 
facts of economic life. It would be fair 
to assume, it seems to me, that even if 
there were no Pipeline decision the court 
would fall into reasonable harmony with 
the honest, rational endeavors of regu- 
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8 (1939) 307 US 104, 122, 28 PUR(NS) 65. 
— Struggle for Judicial Supremacy,” 
p. 51. 


OCT. 22, 1942 





APPENDIX 


tory agencies to put rate regulation on 
, sound economic and financial base— 
the basis of cost. With it, the direction of 
the future is clear. 

Consider first the pattern set by the 
Federal agencies. No one can avoid the 
plain unvarnished fact that as far as both 
the Federal Power Commission and the 
Securities and Exchange Commission are 
concerned, fair value has been relegated 
to the limbo of outmoded doctrines. 

In its decision a year ago in the Chi- 
ago District Electric Generating Case,* 
the Federal Power Commission stated 
unequivocally that reproduction cost evi- 
dence should not even be received in rate 
cases, but that the rate base should be 
prudent investment—in that case, syn- 
onymous with original cost. In the Cana- 
dian River Gas Case? and the Hope 
Case,!° in which reproduction cost evi- 
dence had been admitted, the commission 
stated plainly that it had no use for that 
type of evidence. In the Panhandle 
Eastern Case now before the commis- 
sion for decision on a motion for an in- 
terim rate reduction, reproduction cost 
evidence was ruled out by the examiner 
on the basis of the Chicago District Case 
and it seems to me that it is hardly naive 
to expect that the commission will sus- 
tain the examiner. 


A far as the Securities and Exchange 
Commission is concerned, I am 
sure that that commission by now is in 
agreement with what Judge Healy said 
in his concurring opinion in the Central 
Illinois Electric & Gas Company Case! 
three years ago, and the substance of 
which he repeated in his dissenting opin- 
ion in the Public Service Company of 
Colorado Case™: 


_ ++. I know of nothing in law or account- 
ing that justifies the recording of estimates 
or reproducing property new on books of 


8In Re Chicago District Electric Generating 
Corp. (1941) 39 PUR(NS) 263. 

91n Re Canadian River Gas Co. et al. (1942) 
43 PUR(NS) 205. 

City of Cleveland et al. v. Hope Natural 
Gas Co. (1942) 44 PUR(NS). 1. 

11 (1939) 29 PUR(NS) 135; 5 SEC 115. 

125 SEC 788. 
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account ... Smyth v. Ames does not justify 
Sr 

The view that Smyth v. Ames in some 
way justifies the recording of reproduction 
estimates on books of account and the issu- 
ance of securities of an equivalent amount is 
based upon a distortion and misapplication 
of that famous decision and has done in- 
calculable injury both to the investor and 
to the utility industry. 


And finally, the state commissions as 
a whole, as represented by the National 
Association of Railroad and Utilities 
Commissioners, have gone on record 
clearly and forcefully in the amicus brief 
filed by the association in the Pipeline 
Case to the effect that regulatory com- 
missions should not be required even to 
receive in evidence reproduction cost 
testimony. 


Nw it is, I suppose, the prerogative 
of any lawyer to attempt to emu- 
late King Canute and to try by command 
to stop the inexorable tide of regulation 
from what is its present normal flow. 
But cold logic and realism should, it 
seems to me, convince him that his efforts 
in this respect will be as bootless as those 
of that old Saxon. 

I do not mean to imply that the law- 
yers who represent the industry have not 
on the whole fully recognized the mean- 
ing of the Pipeline decision. My contact 
with them, at least, has convinced me 
that mostly they are of the opinion that 
the day of fair value has passed. For 
example, you have undoubtedly just read 
yesterday [August 24, 1942] or this 
morning that last week the Natural Gas 
Pipeline Company of America, after dis- 
cussions with the commission’s staff, filed 
with the commission new rate schedules 
calling for an additional annual reduc- 
tion of $2,750,000 over and above the 
$3,750,000 provided in the order upheld 
by the Supreme Court. The amount of 
the reduction was arrived at, as far as 
the staff of the commission and the repre- 
sentatives of the company were con- 
cerned, by taking as rate base the book 
cost of the company’s property, in this 
instance reasonably close to original cost, 
less its depreciation and depletion re- 
serves, plus working capital, of course. 
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It was agreed that for purposes of nego- 
tiation the depreciation and depletion re- 
serves substantially represented the re- 
serve requirement. Here, then, was a 
practical, realistic, hard-headed, dollars- 
and-cents demonstration of the fact that 
the Pipeline decision meant the end of 
the fair value rate base. And that demon- 
stration was made by the utility company 
most vitally interested and directly af- 
fected by that decision. 

I cannot avoid repeating, therefore, 
that as to fair value there are no impli- 
cations of the Pipeline decision. There 
is nothing but the inescapable conclusion 
that a commission which chooses to base 
rates solely and strictly upon prudent 
investment or original cost is entirely 
free to do so constitutionally. 


WOULD like, however, to discuss brief- 

ly another feature of this decision 
which, it seems to me, has been pretty 
widely overlooked in the discussions 
which have centered around the prudent 
investment phase of the case. I refer to 
the complete overruling of the McCardle 
Case,!8 in so far as depreciation is con- 
cerned—and again without even a single 
mention of that case in the opinion. The 
“mere calculation [of existing depreci- 
ation] based on averages and assumed 
probabilities” of which Mr. Justice But- 
ler spoke rather scornfully in that opin- 
ion and over which he said there was to 
be preferred “the testimony of:competent 
valuation engineers who examined the 
property and made estimates in respect 
of its condition” has now, it seems to me, 
been restored to the proper place in de- 
termining rate base that it should have 
had all along. For you must know that 
the sole testimony in the record before 
the commission in this case dealing di- 
rectly with existing depreciation in the 
property was the testimony of a valua- 
tion engineer whose general competence 
was not questioned and who examined 
the property and made estimates in re- 
spect of its condition. (His competence, 


18 McCardle v. Indianapolis Water Co. 272 
US 400, PUR 1927A 15. 
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however, might be tested by the fact tha 
with one-third of the assumed life of 
the property gone, he concluded that j 
had an over-all “per cent condition” oj 
approximately 95.6 per cent.) There was 
not a single bit of evidence in the record 
as to the condition of the property other 
than that put in by this one company 
witness as well, of course, as by other 
company operating witnesses who spoke 
in general terms of the high degree of 
maintenance and quality of performance 
of the company’s properties. 

As you know, the commission used the 
sinking-fund method of providing for 
annual amortization or depreciation al- 
lowance and used as the interest attrib- 
utable to the fund in the calculation the 
same interest rate as the rate of return, 
Now it is implicit and inescapable in the 
use of the sinking-fund formula with 
the same rate of interest as the rate of 
return that there is in effect a deduction 
from rate base for depreciation exactly 
equivalent to the proportion of the ex- 
pired service life of the property to the 
total service life of the property. In this 
particular case, the expired service life 
was approximately one-third of the as- 
sumed over-all service life. The use of 
the sinking-fund formula in the manner 
in which the commission used it was 
exactly equivalent over all to the use of 
a straight-line method of depreciation 
in which the commission would make a 
straight-line annual allowance in operat- 
ing expenses, while at the same time de- 
ducting from rate base one-third of the 
total cost new of the property. 


a seems to me that the court in this 
case carried to practical fruition what 
it was aiming at in the Lindheimer 
Case !* with respect to the harmonization 
of annual depreciation. allowance with 
deduction for existing depreciation. Or 
perhaps it is more exact to say that the 
court approved the practical manner in 
which the commission had done this. The 
fact that the commission used the sink- 
ing-fund formula instead of a straight- 


14Lindheimer v. Illinois Bell Telephone 
Co. (1934) 292 US 151, 3 PUR(NS)337. 
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fine method should not blind anyone to 
the fact that the court’s decision must 
apply with equal force to the deduction 
of the reserve requirement from rate base 
where an annual allowance based on 
straight-line method is made. For you 
will recollect that the court said, “The 
companies are not deprived of property 
by a requirement that they credit in the 
amortization account so much of the 
earnings received during the prior period 
as are appropriately allocable to it for 
amortization” —which is simply another 
way of saying that companies are not 
deprived of property by a requirement 
that they credit to existing depreciation 
so much of their past earnings as com- 
prises their reserve requirement, 7.¢., so 
much of their prior earnings as is appro- 
priately allocable for depreciation to their 
prior operations. 

I do not mean to imply by what I 
have said that the function of the engi- 
neer in the determination of depreciation 
has evaporated. Quite the contrary. The 
engineer will still continue to play a very 
important role in the determination of 
service lives. That is his appropriate 
function and is one which cannot be per- 
formed without his active assistance, So, 
too, he must continually recheck esti- 
mates of service lives so that they will 
continually reflect the changes in tech- 
nological and economic conditions. But 
given the basic service lives as a premise, 
the determination of existing deprecia- 
tion then becomes the comparatively 
simple problem of determining how 
much of those service lives has already 
expired. 

In this latter process the account- 
ant, I take it, will assume the major 
role. It is the function of the lawyer, it 
seems to me, to recognize the appropri- 
ate spheres of influence of his experts 
in harmony with what the court held 
in this respect. 

_ Along the same general line, I think 
it fair to say that the court overruled 
the United Railways v. West } require- 
ment that annual allowance for depreci- 
ation be based on replacement cost rather 


15 280 US 234, 
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than original cost. Of course, this ap- 
parent requirement of the West Case 
had been honored by the commissions 
almost entirely in the breach rather than 
in the observance from the time of the 
decision, but it was a troublesome thing 
to have in the cases. In the Pipeline Case, 
the commission had definitely used orig- 
inal cost rather than reproduction cost 
as the amortization or depreciation base, 
and the court expressly approved this, 
saying: 

. .. It is enough that here the business 
by hypothesis will end in 1954, and that the 
amortization base, computed at cost and in- 
cluding property already retired, will be 
completely restored by 1954 by the annual 
amortization allowances. As the commission 
declared: “The amounts of amortization are 
recognized and treated as operating ex- 
penses. Operating expenses are stated on the 
basis of cost... . We refuse to make an al- 
lowance of amortization in excess of costs. 
To do so would not be the computation of 
a proper expense, but instead the allowance 
of additional profit over and above a fair 
return. Manifestly such an additional return 
would unjustly penalize consumers.” 


] SHALL not discuss the going concern 
phase of the case for that was no 
more than a continuation of everything 
which the court has said, certainly in the 
last decade, about a separate allowance 
for going concern value. There just is 
no such animal. 

It would be extremely interesting to 
discuss the thinking of the concurring 
justices on the question of court review 
of utility rate-fixing orders. Perhaps that 
is the phase of the decision which I 
should have discussed, because certainly 
there are extremely far-reaching impli- 
cations in the view expressed in the con- 
curring opinions. But it seemed to me 
that, in the light of the clear-cut decla- 
rations on the controlling issues, it would 
be idle to speculate at this time on the 
secondary question of how far the court 
may ultimately go along the line of re- 
nouncing court review of the results of 
rate fixing when the administrative or 
legislative body has observed all proper 
procedural due process and given a fair 
and honest hearing. 

Besides, being somewhat of a prag- 
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matist—or at least fancying that I am 


one—I thought it more useful to discuss 


what I believe to be the concrete indis- 
putable results—not implications—of 


the Pipeline Case, that fair value and 
observed depreciation have been decent. 
ly and properly and finally interred, May 
they rest in peace. : 





Coordination of Transportation Facilities 


By JACK GARRETT SCOTT* 


S it does in all other lines of endeavor, 
war creates many problems in the 
transportation field. Some of these prob- 
lems are common to all wars, and to a 
large extent can be anticipated. Some 
of them, however, are new, arising out 
of modern methods of waging war, the 
unexpected location of battlefields, the 
unanticipated misfortunes of war, and 
other similar events. In the solution of 
these new problems, there are no prece- 
dents to follow, no known pitfalls to 
avoid, and those who bear the respon- 
sibility must improvise, and, by the use 
of their knowledge of normal trans- 
portation matters and sound judgment, 
find solutions quickly and often experi- 
mentally. 

As a result of our experience in the 
last war, we knew that the extensive con- 
version of industry from peace-time to 
war-time production would create a new 
type of traffic, and abnormal and strange 
traffic movements; we knew that there 
would be a great increase in the volume 
of traffic without a corresponding in- 
crease in the supply of transportation 
facilities; and we also knew that with- 
out adequate and effective controls, there 
would be port and terminal congestion, 
inadequate storage, and serious ineffi- 
ciency in the use of cars and power. But 
we did not know that 90 some odd per 
cent of our normal supply of rubber 
would be taken from us overnight, en- 
dangering all of our rubber-borne trans- 
portation, both public and private, upon 
which our whole modern economy so 
greatly relies; we did not know that the 
battlegrounds would be far flung, ex- 


* General counsel, Office of Defense Trans- 
portation. 
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tending over the vast expanses of the 
entire earth, thus creating the greatest 
water transportation problem in history ; 
nor did we know that the enemy would 
bring the war so close to our shores that 
coastwise and intercoastal shipping 
would be seriously curtailed. Problems 
arising from these situations and many 
others have had to be faced and dealt 
with, and my natural optimism will not 
permit me to say that no new problems, 
both severe and dangerous, are yet to 
arise in the future before this war is over. 


[’ may be that I can best deal with the 
subject assigned to me by stating 
some of the things that the Office of De- 
fense Transportation has thus far done 
to meet situations which have arisen or 
are expected to arise. But before doing 
that, I think I should say something 
briefly about the Office of Defense 
Transportation itself. That office was 
created on December 18, 1941, by execu- 
tive order.1 It was set up within the 
framework of the Office for Emergency 
Management, as is true of all of the 
other war agencies. The Office for Em- 
ergency Management grew out of the 
act of April 3, 1939, known as the “Re- 
organization Act.’? 

The powers granted to the Office of 
Defense Transportation are from those 
vested in the President generally “by the 
Constitution and statutes of the United 
States” and “as Commander-in-Chief of 
the Army and Navy.” In general, the 
separate powers granted are all in aid of 
the general purpose of assuring maxi- 
mum utilization of the domestic trans- 


1 Executive Order No. 8989, 6 FR 6725. 
2 Public No. 19, 76th Congress. 
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rtation facilities of the nation for the 
successful prosecution of the war. There 
isa specific delegation of the President’s 
powers under §§ 1(15) and 6(8) of the 
Interstate Commerce Act, as amended,® 
both having to do with preferences and 
priorities in transportation. It should be 
dearly understood that the Office of De- 
fesse Transportation does not occupy 
the same position as the Director General 
of Railroads during the last war, who, 
under presidential proclamation, took 
over possession and control of the rail- 
roads under the Federal Possession and 
Control Act of 1916* and thereafter 
managed and operated them under the 
Federal Control Act of March 21, 1918.5 
The duty of the Office of Defense Trans- 
portation is not to possess or manage, 
but to guide, codrdinate, and direct the 
domestic transportation agencies of the 
country, with the confident hope that 
Federal possession and operation will 
not be necessary. 


NE of the first problems tackled in 

the rail field grew out of the actual 
and potential shortage of rail cars. It 
should be understood that there has been 
no large increase in rail equipment in re- 
cent years; on the contrary, there have 
been actual decreases in certain types of 
equipment. The shortage of materials is 
so acute that for the time being no in- 
creases in any sizeable amounts have 
been permitted. Hence, the necessity for 
obtaining the greatest and most efficient 
possible use of rail equipment now avail- 
able led to studies which have culminated 
in three general orders. The first of 
these’ was directed at the loading of mer- 
chandise cars, prohibiting any rail car- 
rier from operating any closed car, with 
certain minor exceptions, which con- 
tained less than an ultimate minimum of 
ten tons of freight. The order became 
effective May Ist, and the minimum load- 
ing required was graduated from six 


-_—_. 


8USC Title 49, § 1(15), 6 (8). 

439 Stat 645. 

540 Stat 451; 41 Stat 34. 

®General Order ODT No. 1, 7 FR 3046; 7 
FR 3213; 7 FR 3753. 


tons up to July Ist, to eight tons up to 
September Ist, to ten tons thereafter. 
Reports as to the results obtained under 
the order for the month of June, the 
latest available, show that the average 
merchandise carloading was approxi- 
mately nine tons, although only six were 
required, and that the average weekly 
saving in cars for the month was about 
66,000, If this saving took into account 
the increase in traffic compared to the 
same month last year, it would amount 
to 79,000 cars weekly. When these fig- 
ures are compared with the fact that the 
normal car surplus is only 42,000 cars, 
their significance is apparent. The saving 
in motive power which is necessarily re- 
flected in such a saving in cars is a most 
important one, for, as many railroad men 
believe, the eventual pinch, unless the 
construction of many new locomotives is 
authorized, will be in power rather than 
cars. 

The second order in this field” estab- 
lished a permit system for all tank cars, 
whether owned by carriers or others, and 
required all owners of such cars to put 
them in such service as the ODT may 
direct. The need for this arose from the 
critical shortage of oil and gasoline on 
the Atlantic seaboard, which shortage 
in turn arose from the diversion of 
coastwise tankers to deep sea uses and 
the submarine activity along the coasts. 


XPERIENCE under the tank car order 

has been most gratifying. It has re- 
sulted in releasing about 6,000 tank cars 
from other uses to the Atlantic seaboard 
routes, mainly from short-haul uses. It 
has been surprising to me how many 
tank cars in short hauls can be replaced 
by a very few tank trucks. In one case, 
our records show that one 10,000-gallon 
tank truck combination did the work of 
30 tank cars. The rail traffic in petroleum 
and petroleum products to the Atlantic 
seaboard has risen from a peace-time 
normal of 70,000 barrels a day to the 
astonishing amount of 809,000 barrels a 


7 General Order ODT No. 7, 7 FR 3332; 
7 FR 3531. 
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day, and we hope that this can be in- 
creased. We are now embarking upon a 
program of tank car trains of 60 cars 
each from accumulation point in the 
Southwest to distribution point in the 
Northeast without break-up. A tre- 
mendous saving in turn-around and 
hence in both cars and power is expected 
from this latter innovation. 

A third order® of this type has just 
been issued, to become effective Septem- 
ber 15, 1942. It will require the loading 
of all freight cars to capacity, which 
term is defined in the order to be either 
the marked load limit of the car or its 
full visible capacity. Of course, there has 
not yet been any experience under the 
order and hence no possibility, except by 
computation and estimate, of determin- 
ing what it will accomplish. But the need 
for it is clear, and the logic of the situa- 
tion requires the conclusion that the sav- 
ing both in cars and motive power will 
be substantial. 


geen of the total elimination of 


intercoastal, and the virtual elimi- 
nation of coastwise, shipping, about all 
that remain in the domestic water car- 
rier field are the Great Lakes operations 
and those on the inland waterways. The 
main problem on the Great Lakes was 
how to arrange to transport through the 
lakes the tremendous volume of iron ore 
which is required by war production. 
Two orders have been issued to aid in 
meeting the year’s iron ore needs, as 
computed by the War Production Board, 
and which are about ten million tons 
more than were ever transported through 
the lakes in any past season. One of these 
orders® prohibited the use in the grain 
trade of any vessel which is capable of 
transporting ore, and specifically forbade 
the transportation of grain without ODT 
approval between points on Lake Michi- 
gan or from Canadian ports to ports of 
the United States. The second pro- 
hibited certain coal movements both by 


8 General Order ODT No. 18, 7 FR —. 
(Issued August 15, 1942.) 

9 General Order ODT No. 8, 7 FR 3431. 

10 General Order ODT No. 9, 7 FR 3905. 
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rail to Great Lakes ports and by wate 
between certain ports on the lakes, This 
also was in aid of the ore movement, | 
am glad to say that these orders thus far 
have worked quite successfully, as they 
have aided materially in increasing the 
volume of iron ore carried through the 
lakes as of August 10, 1942, about seven 
and a half million tons more than was 
carried last season up to the same date 
A further water carrier order! has been 
issued within the past few days which 
establishes a permit system for vessels 
transporting liquids in bulk. It is de. 
signed primarily to ease the petroleum 
situation on the Atlantic seaboard, par- 
ticularly in New England. 


NE of the most important acts of 

ODT has been in connection with 
port control, seeking to avoid the type 
of port congestions which became so seri- 
ous during the last war. A general or- 
der issued in July established a sys- 
tem of block and unit permits to con- 
trol movements to ports of freight in- 
tended for export, which prevents such 
movements until it is known that bot- 
toms or storage will be available to re- 
ceive the freight when it reaches the port. 
The order is administered by a Trans- 
portation Control Committee, on which 
are represented the Office of Defense 
Transportation, the War and Navy de- 
partments, the British Ministry of War 
Transport, and the War Shipping Ad- 
ministration, and depends for its success 
upon the closest kind of codperation be- 
tween all interested agencies and depart- 
ments. It has served to keep the ports in 
reasonably good condition; whatever 
tight spots have developed have been 
quickly cleared up. Another order® au- 
thorizes the direction of movements of 
so-called “distressed” or “frozen” ship- 
ments which are in the possession of rail 
carriers in port areas away from the 
ports. Such shipments are those which 
were destined to some of the occupied 


11 General Order ODT No. 19, 7 FR — 
(Issued August 17, 1942.) 

12 General Order ODT No. 16, 7 FR 5194. 

18 General Order ODT No. 12, 7 FR 4858. 
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wuntries before their fall, or those which 
or other reasons cannot now be trans- 
sipped by water. The main purpose of 
itis order is to clean out the ports and 
make all possible yard, dock, and stor- 
we space available for present and fu- 
wre war shipments both to our armed 
jorces and to our allies. 


s everyone no doubt knows, the most 
desperate and critical situation in 
jomestic transportation involves that 
very large and important part of it which 
s rubber borne. I speak not only of 
yucks and busses engaged in transpor- 
tation for hire, but of all motor vehicles 
of every type, including the privately 
owned passenger automobile. There are 
aout twenty-eight million private pas- 
ynger cars in the United States. There 
ae about five million trucks and one 
tundred and fifty thousand busses. In 
the aggregate, the motor vehicle has so 
changed our economic and social life in 
recent years that it would work a major 
revolution if we were to be deprived of 
al of it, and a very severe and damag- 
ing blow to our national welfare if we 
must get along without any essential part 
of it, A very startling fact which I 
karned recently was that about 60 per 
cent of all of our essential local trans- 
portation is performed by privately 
owned passenger cars. If they should be 
lost to us, the local public transportation 
facilities, also so largely dependent upon 
rubber and now overloaded, will be un- 
able to bear the burden. Another fact of 
interest is that it is only in very rare 
instances that it can be said that any 
given private passenger automobile is not 
essential. There are certain portions of 
the use of almost every car which are es- 
sential, which varies of course from in- 
dividual to individual. There can be no 
separation, by a straight line of cleavage, 
between those automobiles which are es- 
sential and those which are not. Any 
sound or workable solution of the pri- 
vate car problem must .recognize this 
fact. It is obvious that if we lose any large 
part of our public or for-hire motor fa- 
cilities, the important traffic which they 
carry must go to the rails, now over- 
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burdened for reasons which I have indi- 
cated. 

The primary approach to the problem 
of rubber-borne traffic by the ODT has 
been to try to get the maximum impor- 
tant use and the longest possible life out 
of existing equipment and tires. In the 
motor property carrier field, including 
common, contract, and private carriers, 
this has taken the form of orders! which 
are designed to require the elimination 
of empty or partially loaded mileage, the 
use of circuitous routes and routings, 
and mileage and speed reductions. The 
theory of the bus orders’ is about the 
same, requiring elimination of limited 
service, of schedules which carry a com- 
paratively low load factor, and of charter 
and sight-seeing operations. Separate 
treatment of the farm truck and the tank 
truck is contemplated and soon will be 
placed in effect. 

The whole subject of rubber-borne 
transportation is a very complicated and 
difficult one. I only wish I could be as 
hopeful of the successful outcome of our 
efforts on this problem as I am on others 
I have mentioned. The rubber situation, 
particularly as to synthetic, has been 
quite confusing, but I think it should be 
borne in mind that even if a production 
more than sufficient for military purposes 
is possible within the next two years, 
no synthetic has yet been devised with- 
out adding crude which will provide sat- 
isfactory heavy duty tires for trucks and 
busses. 

We are working on a plan, under 
the recent executive order!® extending 
the authority of the ODT to all rubber- 
borne vehicles, including private passen- 
ger automobiles, to reduce the individual 
mileage of each vehicle to that which 
is essential to carry on our economy and 
the war effort. If this plan is approved 
and placed in effect, it undoubtedly will 
present a tremendous administrative 


14General Order ODT No. 3, Revised, 7 
FR 5445, 7 FR 5448; General Order ODT No. 
17, 7 FR 5678, 7 FR 5839. 

15 General Order ODT No. 10, 7 FR 3786, 
7 FR 5950, 7 FR 6060; General Order ODT 
No. 11, 7 FR 4389. 

16 Executive Order No. 9156, 7 FR 3349. 
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problem, but I know that, regardless of 
the difficulties, something of the sort 
must be done. 


HAVE been able to hit only the high 

spots in discussing the activities of 
the ODT, and what I have said is merely 
illustrative of many other things which 
we are doing. The problem of storage, 
for example, which is so important in 
any time of abnormal transportation con- 
ditions, is being handled by several de- 
vices. 

One of them is by contracts be- 
tween the government and groups of 
warehousemen in different localities 
whereby the latter jointly undertake to 
furnish a given amount of storage space 
for governmental needs. Another is the 
government leasing of available unused 
space and converting it to storage pur- 
poses. Another is to permit and encour- 
age the storage, at points behind the 
ports, of shipments destined for export. 
This has been a very active field ever 
since the inception of this office. 

A second very important matter to 
which I have not yet alluded is that 
which concerns itself with man power 
essential to keep the transportation ma- 
chinery rolling. A division of the ODT 
is constantly at work on this problem. 

A third is the procurement of neces- 
sary materials and supplies for additions 
to, repairs and maintenance of, existing 
transportation facilities. 

A further one is the very serious 
problem of providing for the transpor- 
tation of war workers to and from their 
places of work, particularly where the 
factories and other war plants are lo- 
cated beyond the urban areas, and where 
public transportation is either unavail- 
able or inadequate. 

There are many others. Time does not 
permit discussion of them all, but I can 
assure you that they are receiving con- 
stant and active treatment and we are 
providing in every way we can find to 
cure existing difficulties and to prevent 
future congestion and stoppages. 


HAVE not said anything up to now 
about the legal phases of the work 
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of this and other war agencies and shall 
have but little to say about it. If I visual. 
ize it correctly, the office of a lawyer in 
such an agency in time of war is not 
to content himself with looking back 
through the dead words of the past, but 
to consider the necessities of the present 
and future and to devise ways, if they 
can be devised, whereby the things which 
have to be done can be done with legality 
and reasonableness. I confess to my 
brethren that since I have been in my 
present position, at least I have tried 
diligently not to be a “no” lawyer, but 
have spent the working hours of the day 
and night trying to find legal methods to 
solve problems which, because of the 
novelty of present conditions, the minds 
of the past never conceived or consid- 
ered. 

The big point of law involved in any 
such undertaking as this, of course, is 
the question of power. The major por- 
tion of the authority of the Office of De- 
fense Transportation stems from the 
war-time powers of the President, as 
Chief Executive of the nation and as 
Commander-in-Chief of the Army and 
Navy. Divergent views upon the extent 
of war-time presidential powers have 
been expressed since the time of Alex- 
ander Hamilton up to the present, and I 
know of no authoritative statement 
which tends to draw any clear line or to 
settle the question. Certainly I shall not 
attempt to put in my “5 cents worth” 
in expressing any personal view as to 
these powers, but call attention merely 
to the divergent theories of Theodore 
Roosevelt!” and William Howard Taft.* 
The former took the position that it was 
not only the right but the duty of the 
President to do everything which the 
needs of the nation require unless such 
action was expressly forbidden by the 
Constitution or statutes of the United 
States. Mr. Taft, on the contrary, ex- 
pressed the opinion that no power ex- 


17 Roosevelt, Autobiography, pp. 389 et seq., 
quoted in 36 Harvard Law Review 54 (1922). 


18“Taft, Our Chief Magistrate and His 
Powers,” pp. 139, 140 (1916). 
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ited unless it had been specifically 
granted by the Federal Constitution or 
by a valid statute. What the opinion of 
Abraham Lincoln was is not very clear, 
although it is well known that he did not 
hesitate to take what action he felt was 
necessary, With or without statutory au- 
thority. 

I, for one, am not inclined to be 
too legalistic in the premises but to re- 
gard the situation as one in which the 
war must be prosecuted and won without 
unreasonable disturbance of the rights 
and liberties of our people or of our form 
of government, and to give the benefit of 
the doubt to the question of whether spe- 
cific authority to perform a necessary ad- 
ministrative or executive act falls within 
the strict language of a statute. This 
perhaps is legal heresy, but to me it 
makes good sense in times when the life 
of the nation is at stake. 


j aes are two legal points involved 
in the work of our office which may 
be of interest. One of them has been 
created by the frequent necessity for 
joint action among carriers in attaining 
a greater degree of efficiency in the util- 
ization of their transportation facilities. 
Such joint action frequently, if not al- 
ways, brings into focus the Federal anti- 
trust laws. Early in February, 1942, we 
worked out an understanding with the 
Attorney General of the United States, 
to the effect that if a given joint action 
had been directed by our office and if 
the Department of Justice had previous- 
ly approved the general form of the di- 
rection, specific acts jointly taken pur- 
suant to the direction with the prior ap- 
proval of my office would not be re- 
garded as violations of the antitrust laws, 
and hence would not subject the par- 
ticipants therein to prosecution. This un- 
derstanding has worked out with emi- 
nent satisfaction, and I am very grateful 
to the Attorney General and his staff for 
the splendid codperation which has been 
given us in accomplishing the things in 
this field which we felt were necessary 
to be done. 

The second legal point involves possi- 
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ble conflicts between our directions and 
existing statutory requirements. The 
point first arose in connection with the 
consideration of General Order ODT 
No. 1 concerning minimum carloadings 
for merchandise traffic. In that order a 
provision appears which requires the sub- 
mission by carriers of plans for joint ac- 
tion in order to effectuate the purposes 
of the order. There appeared to be a pos- 
sible conflict between the order in the 
particular mentioned and § 5 (1) of the 
Interstate Commerce Act, which pro- 
hibits pooling arrangements unless the 
prior approval of the Interstate Com- 
merce Commission has been obtained. 
By the language of that section, carriers 
are forbidden to enter into any contract, 
agreement, or combination with any 
other carrier for the pooling or division 
of traffic, and the like. The question was 
submitted to the Attorney General for 
an opinion, which was rendered on 
March 20, 1942.29 

The opinion concluded that joint ac- 
tion taken pursuant to an order issued by 
ODT was not a contract, agreement, or 
combination within the meaning of § 5 
(1) and hence did not require commis- 
sion approval. The only question left 
after that was whether the ODT had the 
power to issue the order. Answering this 
question in the affirmative, the Attorney 
General relied upon the provisions of 
§ 6 (8) of the Interstate Commerce Act, 
the President’s power under which had 
been delegated to the ODT. The section 
provides that in time of war, upon de- 
mand of the President, carriers shall give 
precedence and preference over all other 
traffic for the transportation of troops 
and materials of war. The opinion 
stated : 


The authority which it is proposed to ex- 
ercise (that conferred by § 6 (8) of the In- 
terstate Commerce Act) is one to demand 
that preference and precedence be given, 
over all other traffic, for the transportation 
of troops and material of war, and that the 
carriers adopt means which are within their 
control to facilitate and expedite the mili- 
tary traffic. The facilities of transportation 


19 Opinion No. 40, dated March 20, 1942 
(40 Op Atty Gen —). 
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are necessarily limited. The magnitude of 
the war demand for use of those facilities 
cannot be predicted in terms of a mathe- 
matical formula. Preference orders alone 
may actually congest traffic instead of facili- 
tating it and better results may be obtained 
by requiring the maximum use of available 
facilities. The transportation demands of the 
war effort are of dominating importance. 
Measures reasonably calculated to assure 
the necessary preference and precedence are, 
in my opinion, clearly within the scope of 
powers now vested in the Office of Defense 
Transportation. 


_o opinion is of far-reaching con- 
sequence to us, for if the power to 
require preferences and priorities car- 
ries with it the power to make equip- 
ment available for the establishment and 
performance of such preferences and 
priorities, it extends back into practically 
every use to which transportation fa- 
cilities are normally put. 

It has been a very great pleasure to 
me to be permitted to appear again be- 
fore the public utilities section of the 
American Bar Association, and I trust 
that what I have been able to say will 
have been of some interest. Those of us 
who are engaged in the solution of these 


serious problems in transportation hope 


and pray that our labors shall be effec. 
tive and that, by reason of them, we will 
have made some substantial contribution 
to the efforts of this great country to win 
the most ‘serious and desperate war in 
which it has ever been engaged. I am 
very sure that the nation is extremely 
fortunate in having Joseph B. Eastman 
in charge of its domestic transportation 
problems. In my judgment, no man in 
the world is better qualified, by knowl- 
edge, wisdom, and ability, or by the ex- 
tent to which he enjoys, and justifiably, 
the confidence of the people of the coun- 
try as a conscientious and selfless public 
servant, to lead the nation in this im- 
portant effort. 


Epitor’s Note: An address on problems con- 
fronting utilities in maintaining their services, 
originally scheduled to be given before the 
section of public utility law by J. A. Krug, 
chief of the power branch of the War Pro- 
duction Board, was instead given by the acting 
chief of the power branch of the War Produc- 
tion Board on that date, Herbert S. Marks. A 
final revision of Mr. Marks’ address was not 
available for publication at the time the fore- 
going group of addresses was assembled for 
reprinting. 
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RE JACKSONVILLE GAS CO. 


SECURITIES AND EXCHANGE COMMISSION 


Re Jacksonville Gas Company 


[File No. 54-47.] 


Re American Gas & Power Company 


[File No. 59-43.] 
[Release Nos. 3570, 3572.] 


Corporations, § 18 —Voting power — Unfair distribution. 
1. Voting power held entirely by the holders of common stock is dis- 
tributed unfairly and inequitably among security holders within the mean- 
ing of § 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) (2), 
when capital and surplus accounts (on the basis of company books) amount 
to 10.77 per cent of total capitalization and book surplus and present 
value of assets is such that the common stock has no equity, p. 71. 


Intercorporate relations, § 6 — Powers of Federal Commission — Holding com- 
pany system — Corporate structure — Operating company. 

2. The last sentence of § 11(b)(2) of the Holding Company Act, 15 USCA 
§ 79k(b) (2), prohibiting the Securities and Exchange Commission from 
requiring a change in a subsidiary operating company’s corporate structure 
or existence, except for the purpose of fairly and equitably distributing 
voting power, means, by necessary implication, that the Commission may 
require such change if it is for that purpose, p. 73. 


Statutes, § 17 — Interpretation — Act considered as a whole — Policies and ob- 
jectives. 
3. The true meaning and intent of an isolated provision of a single sub- 
section of a statute should be gathered from the policies and objectives of 
the statute as a whole and from such other materials as may throw light 
on the legislative intent, p. 73. 


Corporations, § 10 — Jurisdiction of Federal Commission — Subsidiary of hold- 
ing company — Voting rights — Reorganization. 
4. The powers of the Securities and Exchange Commission under § 11(b) 
(2) of the Holding Company Act, 15 USCA § 79k(b)(2), are not re- 
stricted to the mere transfer of voting rights from one class of securities 
to another when there is an unfair or inequitable distribution of voting 
power among security holders of an operating company which is a subsidiary 
of a registered holding company ; but its powers are to be exercised by means 
of reorganization as that term is ordinarily used, p. 73. 
Corporations, § 10 — Powers of Federal Commission — Reorganization plan — 
Operating company. 
5. The Securities and Exchange Commission has power to approve a plan 
for reorganization of an operating company which is a subsidiary in a 
[5] 65 45 PUR(NS) 
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holding company system, if the plan is fairly designed to achieve its py 
pose and satisfy the applicable provisions of the Holding Company Aq 
when the Commission finds that there is an unfair or inequitable distributio, 
of voting power among security holders of the operating company anj 
—— is presented for the purpose of curing that unfairness or inequity 
p. 73. 
Intercorporate relations, § 19.7 — Holding company regulation — Corporate stry. 
ture of operating subsidiary — Voting power. 
6. A mere transfer of voting power, without changing the corporate struc 
ture of an operating company which is a subsidiary of a registered hold 
ing company, was held to be repugnant to the policies of the Holding Com 
pany Act and unsatisfactory and unsound, p. 73. 


Corporations, § 18 — Voting power — Holding Company Act. 
7. The Commission, in approving a plan as. “necessary to ensure” a faig 
and equitable distribution of voting power, pursuant to § 11(b) (2) of the 
Holding Company Act, 15 USCA § 79k(b)(2), must require that thos 
persons who own a reasonably large equity in the company will have thé 
voting power and must also require that the voting power attach to q 
security which represents a real equity in the company, p. 73. 


Corporations, § 22 — Reorganization — Feasibility of plan. 
8. A reorganization plan involving the issuance of new securities must 
be feasible, and the Commission must scrutinize the character, amounts 
assets, and earnings basis and other matters relating to the new securitieg 
and not merely concern itself with the distribution of voting power among 


security holders pursuant to § 11(b)(2) of the Holding Company Act, | 
USCA § 79k(b) (2), p. 73. 


Valuation, § 202 — Unused services. 


9. Gas service pipes connecting mains to houses should be retired from 
plant account and the excess valuation attributable to such services should 
be deducted, in determining value for reorganization, when the services 
have been capped and have remained inactive for over two years, p. 78. 


Valuation, § 54 — Reorganization purposes — Reproduction cost. 
10. Reproduction cost with respect to an operating subsidiary of a regis- 


tered holding company is irrelevant to the question of valuation for the 
purpose of reorganization, p. 79. 


Valuation, § 51.1 — Reorganization purposes — Earning power. 
11. The more important test of value for the purpose of reorganization of 


a subsidiary of a registered holding company is the earning power of 
the enterprise, p. 79. 


Revenues, § 2 — Future estimates — Effect of war activities. 
12. Increased activity due to war must be regarded as a somewhat tem- 
porary situation and, in the long-term view, must be discounted for the 


purpose of arriving at the reasonably prospective earning power of a 
gas utility, p. 79. 


Valuation, § 51.1 — Capitalization of earnings — Rate. 
13. Capitalization of the prospective earnings of a gas utility company at 
an 8 per cent return was considered liberal in determining value for re 
organization purposes where no Commission had jurisdiction over rates, 
rates were affected by competition with a municipally owned electric plant, 
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part of the plant might become useless upon conversion to natural gas, and 
cost of fuel oil shipments was relatively high, p. 80. 


Corporations, § 22 — Reorganization — Participation — Junior securities. 


14. Debenture holders and note holders are entitled to some recognition of 
their claims in a reorganization although under the literal provisions of a 
bond indenture secured by all the assets of the company, including after 
acquired property, senior bondholders would be the only class of creditors 
with any interest in the assets, where under state laws certain assets (such as 
cash, special deposits, and accounts receivable, and prepayments) may be 
regarded as free of the mortgage lien, p. 81. 


Corporations, § 22 — Reorganization — Participation — Customers’ deposits. 


15. Customers’ deposits (in a sense prepayments for service) were treated 
as preferred claims in a reorganization of a gas utility subsidiary of a hold- 
ing company, p. 81. 


Corporations, § 22 — Reorganization — Fairness of plan — Small general claims 
given preference. 

16. The fact that some of the general claims against an operating subsidiary 
of a registered holding company are accorded a preferred status as against 
the company’s security holders in a reorganization, although a cause for 
some concern, is not a ground for withholding approval of the reorganiza- 
tion plan when the aggregate amount of such claims is so small that the 
plan in this respect cannot be said to be unfair or inequitable to the security 
holders in any substantial sense, p. 87. 


Security issues, § 129 — Requirements of Holding Company Act — Reorganiza- 
tion of subsidiary. 
17. The time for considering requirements of §§ 6 and 7 of the Holding 
Company Act, 15 USCA §8§ 79f, 79g, applicable to securities to be issued 
pursuant to a plan for reorganization of a subsidiary gas utility is at the 
time of approval of a submitted plan pursuant to § 11(e), 15 USCA § 79k 
(e), rather than at a later date, p. 88. 


Security issues, § 130 — Procedure — Reorganization plan — Treatment as 
declaration. 
18. An application for approval of a reorganization plan pursuant to § 11(e) 
of the Holding Company Act, 15 USCA § 79k(e), is tantamount to a 
declaration filed under § 7(a) and may become effective pursuant to § 7(b), 
15 USCA § 79g(a)(b), p. 88. 


Security tssues, § 99 — Capitalization ratios — Subsidiary operating company — 
Bonds and common stock. 


19. Some relaxation of the principles governing bond ratios is permissible 
when bonds are being distributed in partial recognition of a much larger 
claim asserted by old bondholders in a reorganization of a subsidiary gas 
utility, pursuant to § 11(e) of the Holding Company Act, 15 USCA § 79k 
(e), when the capital structure of the new corporation is to include no 
preferred stock, and when the initially high ratio will be reduced with rea- 
sonable promptness through the operation of a sinking fund; for an op- 
erating company a ratio of even 66 per cent debt and no preferred stock 
may well be more conservative than a ratio of 50 per cent debt plus 25 
per cent preferred stock (a structure that has been thought allowable), 


p. 88 
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Security issues, § 94 — Kinds — First mortgage bonds and common stock. 


20. A capitalization for a public utility company (subsidiary of a reg; 
tered holding company) consisting only of first mortgage bonds and com 
mon stock having a par value meets the standards of § 7(d) (3) of th 
Holding Company Act, 15 USCA § 79g(d)(3), p. 90. 


Security issues, § 108 — Par value of stock — Reorganization plan. 


21. Assignment to common stock, issued pursuant to a plan for reorganiz 
tion of a subsidiary utility company, of a par value so high that it is greatey 
than the value of the equity represented by the stock and so high that therg 
is no perceptible likelihood that the new stock would bring such an amoun 
is both unnecessary and inappropriate to the economical and efficient opera 
tion of the company’s business, within the meaning of § 7(d)(3) of the 
Holding Company Act, 15 USCA § 79g(d) (3), p. 90. 


Dividends, § 6 — Restrictions — Reorganization plan, 


22. Approval of a plan for reorganization of a subsidiary utility com 
pursuant to § 11(e) of the Holding Company Act, 15 USCA § 79k(e) 
and the issuance of bonds in connection therewith should contain a cond 
tion that provision be made to ensure that the company will not declarg 
or pay dividends on any shares of stock (other than dividends payablg 
solely in shares of stock) or make any distribution on or purchase of an 
such shares if, by reason of such dividend, distribution, or purchase, therg 
shall be any diminution of the aggregate amount of capital and capital sur 
plus of the company as constituted at the time of the first issuance of bonds 
under the indenture, p. 90. 


Security issues, § 123.1 — Grant of preémptive right — Common stockholders. 


23. A plan for reorganization of a public utility subsidiary pursuant td 
§ 11(e) of the Holding Company Act, 15 USCA § 79k(e), and a certificate 
of incorporation for the new company should provide for according td 
stockholders a preémptive right in respect of future offerings of stock whe 
the original stock is given a moderate par value, p. 90. 


Corporations, § 22 — Reorganization — Interim management — Divorcement from 
holding company control. 

24. A plan for reorganization of a subsidiary of a holding company, pur 
suant to § 11(e) of the Holding Company Act, 15 USCA§ 79k(e), should 
be disapproved in so far as it provides for continuance of a substantia 
influence by the holding company (having no financial stake in the ne 
company under the plan) under an arrangement giving practical contro 
of the proxy machinery for the election of the new company’s future man 
agement to an interim board of directors designated by the present manage 
ment, p. 92. 


Intercorporate relations, § 15 — Service contracts — Termination provision — Re 
organization. 

25. A plan for reorganization of a subsidiary utility company pursuant to 
§ 11(e) of the Holding Company Act, 15 USCA § 79k(e), should not 
provide that a service contract with a mutual service company in the holding 
company system may be terminated in the discretion of the definitive board 
but provision should be made for automatic termination at the end of sixt 
days following the election of the definitive board of the new company, t0 
the end that the new management will be charged with the duty of consider 
ing whether it will enter into a contract with any service company or dis 
pense entirely with such services, p. 93. 
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Corporations, § 22 — Reorganization plan — Holding Company Act — Approval. 
26. The Securities and Exchange Commission, in approving a plan as “nec- 
essary” within the meaning of § 11(e) of the Holding Company Act, 15 
USCA § 79k(e), to effectuate the provisions of § 11(b), is not required 
to find, as a condition of approval, that this is the only possible plan capable 
of effecting the provisions of § 11(b), 15 USCA § 79k(b), p. 94. 


Corporations, § 22 — Reorganization plan — Submission to security holders — 
Holding Company Act. 

27. The fact that a plan for reorganization of a subsidiary utility company, 
pursuant to § 11(e) of the Holding Company Act, 15 USCA § 79k(e), 
does not call for its submission to security holders for their consent does 
not constitute an objectionable feature; § 11 nowhere calls for such con- 
sents, but enforcement of such plans was designed to effectuate a para- 
mount legislative objective under the interstate commerce clause of the Con- 
stitution, comparable with injunctive remedies under the Sherman Act 
and Hepburn Act, and security holders are adequately protected by the re- 
quirements of § 11 that the plan must be found fair and equitable by both 
the Commission and the court, p. 94. 


[May 27, 28, 1942.] 


PPLICATION pursuant to § 11(e) of the Holding Company 

Act proposing a plan for compliance with § 11(b) of the 

act by reorganization of a subsidiary gas utility in a holding 
company system; plan approved subject to conditions.* 


¥ 


APPEARANCES: 


Myron S. Isaacs, 
for the Public Utilities Division of the 


Commission; Humes, Buck, Smith 
and Stowell, by Albridge C. Smith, 
for Jacksonville Gas Company and 
American Gas and Power Company; 
Pam, Hurd & Reichmann, by Sydney 
K. Schiff, for City National Bank and 
Trust Company of Chicago, and Ar- 
thur T. Leonard, as successor trustees 
mder the indenture and supplemental 
indentures relating to the first mort- 


gage bonds of Jacksonville Gas Com- 
pany; Davis, Polk, Wardwell, Gardi- 
ner & Reed, by Edgar G. Crossman, 
for Guaranty Trust Company of New 
York as trustee under the agreement, 
as amended, pursuant to which the in- 
come debentures of Jacksonville Gas 
Company were issued; Lawrence E. 
Fleischman, for certain holders of 
debentures and common stock of Jack- 
sonville Gas Company; Samuel A. 
Mehlman, for Albert L. Sylvester. 





* Supplemental findings and order ap- 
proving plan as modified and directing 
application to court issued on May 28, 
1942, Petition to the United States dis- 
trict court to enforce and carry out the 
plan made, and hearing held on July 
7th and July 28th before Judge Louie 
W. Strum. Objections were based pri- 
marily on the small allocations of new 


stock to debentures in view of free as- 
sets. Judge Strum ruled that if any 
additional evidence appeared necessary 
it should not properly be given in court 
but the case should be remanded to the 
Commission. No such evidence was 
presented. The court, on September 
22nd, ordered enforcement of the plan. 
See post, p. —. 
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By the Commission: Jacksonville 
Gas Company, a subsidiary of Ameri- 
can Gas and Power Company (a reg- 
istered holding company ), has filed an 
application pursuant to § 11(e) of the 
Public Utility Holding Company Act 
of 1935, 15 USCA § 79k(e) propos- 
ing a plan for compliance with § 11 
(b) of the act. On April 1, 1942, we 
issued a notice of filing and order for 
hearing on the application,’ and on 
April 9th we issued a further order 
instituting proceedings with respect to 
the Jacksonville Company and its par- 
ent, American, under §§ 11(b)(2) 
and 15(f) of the act, 15 USCA §§ 79k 
(b) (2), 790(f£).* The latter order di- 
rected consolidation of the two pro- 
ceedings for the purpose of hearing. 
After appropriate notice, hearings were 
held before a trial examiner. Numer- 
ous persons filed applications for inter- 
vention as parties to the proceedings,® 
briefs were filed by and exchanged 
among counsel, and we heard argu- 
ment. 

On the basis of the record, briefs, 
and argument, we make the findings 
set out below. 

The Jacksonville Company is a pub- 
lic utility company which owns and op- 
erates a manufactured gas plant in the 
city of Jacksonville, Florida, and a 
manufactured gas transmission and 
distribution system in Jacksonville, 
South Jacksonville, and their environs. 


It was incorporated under the laws 9 
Florida in 1927, as successor to a com. 


is owned by American and the other 
half is outstanding in the hands of the 
public. A contract with Public Util. 
ties Management Corporation, a muty. 
al service company for American's 
holding company system, provides for 
certain services in connection with the 
management and operation of the 
Jacksonville Company’s business, 
The Jacksonville Company has 
been in financial difficulties for many 
years. Its plant account has been car- 
ried on its books at a figure which has 
never, as far as can be determined, 
borne any reasonable relationship to 
the cost or value of its properties. Its 
debt structure, erected on the basis of 
the inflated plant account, has imposed 
interest requirements far in excess of 
the earning power of the company. In 
1935 the company was reorganized in 
proceedings under § 77B of the Bank- 
ruptcy Act, in which proceedings, how- 
ever, the company’s debt underwent 
no reduction. The principal result of 
this reorganization was to reduce the 
fixed interest rate on the company’s 
outstanding bonds, and to make pay- 
ment of a part of its interest require- 
ments conditional upon earnings. 
Since then the earnings of the com- 
pany have been insufficient to permit 





1 Holding Company Act Release No. 3422, 
7 Fed Reg 2607. 


2 Holding Company Act Release No. 3434, 
7 Fed Reg 2804. 


8 City National Bank and Trust Company 
of Chicago and Arthur T. Leonard, as suc- 
cessor trustees under the indenture and sup- 
plemental indertures relating to the first 
mortgage bonds issued or assumed by the 
Jacksonville Company and Guaranty Trust 
Company of New York, as trustee for the 
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company’s debentures, were permitted to in- 
tervene. Others, who were permitted to par- 
ticipate in the proceedings in so far as their 
interests were affected, were accorded the 
right to introduce evidence, cross-examine wit- 
nesses, and make oral argument. Among these 
were Lawrence E. Fleischman, an attorney 
representing certain holders of debentures and 
capital stock of the company; Samuel A. 
Mehlman, an attorney representing a holder 
of first mortgage bonds; and others acting 
either pro se or on behalf of security holders. 
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payment of more than a small part of 
the cumulative conditional interest on 
the first mortgage bonds.* 


The corporate structure of Jackson- 
yille at December 31, 1941, together 


with surplus per books, was as follows: 
Amount % 
Long-term debt 
First mortgage bonds .. $3,490,000 56.64 
Cumulative conditional 
interest accrued on 
first mortgage bonds .. 
Income debentures 
Income notes 


Total Long-term Debt $5,498,231 89.23 
$50,196 82 


441,925 7.17 
22.79 


2.63 


Capital stock «oe 


Surplus 
Capital 
Earned since June 1, 1934 


Total Capital Stock 
and Book Surplus .. 


526,286 
86,844 


8.54 
1.41 


10.77 


$663,326 


Total Capitalization 


and Book Surplus .. $6,161,557 100.00 


[1] The capital stock has the en- 
tire voting power. Although the capi- 
tal and surplus accounts, on the basis 
of the company’s books, amount to 
10.77 per cent of total capitalization 
and book surplus, both capital and sur- 
plus accounts on the basis of any realis- 
tic statement of the company’s assets 
would show a substantial deficit. As 
will be more fully developed later in 
this opinion, the present value of the 
company’s assets, and its past and pro- 
spective earnings, are such that the 
stock of the, company has no possible 
equity in the enterprise. Thus it is 
clear that the voting power, held en- 
tirely by the holders of such stock, is 
distributed unfairly and inequitably 
among security holders of the com- 


pany within the meaning of § 11(b) 
(2). 
The Plan 


The plan filed by the Jacksonville 
Company under § 11(e) recognizes 
the absence of value in the common 
stock, and proceeds on the assumption 
that the enterprise belongs to and 
should be controlled by the company’s 
creditors. Under the plan it is pro- 
posed that a new corporation be or- 
ganized under the laws of the state of 
Florida, to be called “Jacksonville 
Gas Corporation.” The new corpora- 
tion would acquire all the assets of the 
present company and would assume all 
of its liabilities except the presently 
outstanding first mortgage bonds, in- 
come debentures, and income notes. In 
consideration of the assets so acquired, 
the new corporation would issue to the 
present company all of its securities, 
which would consist of $1,745,000 
principal amount of 5 per cent first 
mortgage bonds, and the balance of 
common stock. 

Under the plan as amended to and 
including May 7, 1942, the stock to be 
issued by the new corporation was to 
consist of 36,448 shares with a par 
value of $25 per share. All of the 
new bonds and 34,900 shares (95.76 
per cent) of the new stock were to be 
distributed to the first mortgage bond- 
holders of the present company, at the 
rate of $500 principal amount of new 
bonds and ten shares of new stock for 
each $1,000 principal amount of old 
first mortgage bonds. The holders of 
such bonds would also receive cash in 





*The previous 5 per cent interest rate on 
these bonds was reduced to 3 per cent fixed 
interest and 2 per cent conditional interest 
based on earnings computed in accordance 
with a formula outlined later on in this opin- 


ion. Payments of conditional interest have 


been: 
1935 None 
1936 None 


1937 .455% 
1938 .440% 


1939 .442% 
1940 .501% 
1941 664% 
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the amount of $12.50 for each $1,000 
principal amount of old bonds held by 
them. The remaining 1,548 shares 
(4.24 per cent) of the new stock were 
to be distributed to the holders of the 
debentures and income notes at the 
rate of one share for each $1,000 prin- 
cipal amount thereof. 
By an amendment filed May 9, 
1942, just two days prior to the oral 
argument herein, the company pro- 
posed a modification of the plan which 
(inter alia) would cause the new cor- 
poration to issue only 34,900 shares of 
stock, all of which would be distributed 
(along with the new bonds and cash 
referred to above) to the holders of 
the present first mortgage bonds. Un- 
der the proposed modification no rec- 
ognition would be given to any claim 
asserted by the holders of the present- 
ly outstanding debentures or notes. 
This proposed modification was sub- 
mitted apparently on the theory that 
the record developed in these proceed- 
ings would not justify any participa- 
tion in the reorganized company by 
the holders of junior securities, in view 
of the fact that the aggregate amount 
of the bondholders’ claim substantial- 
ly exceeds the value of the company’s 
assets.° There is a question, however, 
which will be taken up later, as to 
whether or not some of the company’s 
assets are free of the lien of the bonds 
and thus subject in part to a claim by 
unsecured creditors. 

Nothing would be distributed to the 
stockholders of the Jacksonville Com- 
pany under the original plan or the 
proposed modification. Upon trans- 





5 Cf. Case v. Los Angeles Lumber Products 
Co. (1939) 308 US 106, 84 L ed 110, 60 S 
Ct 1; Northern P. R. Co. v. Boyd (1913) 228 
US 482, 57 L ed 931, 33 S Ct 554. 
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fer and distribution of all its assets, th 
company would surrender its charte 
and be dissolved. 

The bonds of the new corporatios 
under the plan would be secured by 
first mortgage on all of its propert 
which may be subjected to a firs 
mortgage lien. They would be date 
June 1, 1942, to mature June 1, 1967 
and to bear interest at the rate of 
per cent per annum. 

Under the terms of the propose 
mortgage an annual sinking fund fo 
retirement of the new bonds is pro 
vided in the amount of 2 per cent of 
the highest aggregate amount of bond 
outstanding, except that in any year i 
which net income is less than sinking 
fund requirements the company need 
pay into the sinking fund only its to- 
tal net income for the year, the balance 
to be cumulative. The new bonds 
would be redeemable at their principal 
amount plus accrued interest, without 
premium. Additional new bonds may 
not be issued unless net earnings, aft- 
er deduction of all expenses including 
taxes and depreciation, equal one and 
three-quarters times the interest on 
the bonds thereafter to be outstanding. 
Additional bonds must also be secured 
by property additions and may not 
exceed 60 per cent of the amount by 
which the cost or fair value of such 
property additions, whichever may be 
less, exceeds property retirements 
since June 1, 1942, or credits to re- 
serve for retirements, renewals, and 
replacements since that date, which- 
ever may be greater. The compa- 
ny must deposit into a fund for 
renewals and replacements in each 

year a sum equal to 12 per cent of 
gross revenues, or $85,000 plus 2} 
per cent of net additions after June 1, 
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1942, whichever may be greater, less 
,tual expenditures for repairs, main- 
nance renewals and replacements. 
This deposit may take the form of 
ash, the delivery of bonds for cancel- 
tion, or the certification of new 
property. 

The plan provides for no immediate 
change in the management of the new 
wmpany. Its original board of direc- 
tors would consist of the directors of 
the present company. Immediately 
iter issuance of two-thirds of the new 
tock, the nomination and election of 
a permanent board of directors would 
ie in order, the present board having 
the right to nominate candidates. 
Prior to the first meeting of the stock- 
holders, other candidates could be 
nominated by stockholders, one for 
ach 300 shares of stock held by any 
holder or group of holders. The 
nominees so named would be listed 
along with the nominations made by 
the old board on the proxies sent to all 
stockholders for their designation of 
preferences. The plan as modified 
provides for cumulative voting. 

All contracts (including the service 
contract with Public Service Manage- 
ment Corporation, objected to by some 
of the debenture holders), except or- 
dinary contracts for supplies and ma- 
terials, would be terminable by the 
new board of directors chosen as out- 
lined above. 

The company does not propose to 
solicit the consent of any of its secu- 
rity holders to the plan. American, as 
the owner of 50 per cent of the capital 
stock of the Jacksonville Company, 
has stated that it approves the plan and 
will consent to the cancellation of the 
shares which it owns. The Jackson- 
ville Company has requested the Com- 


mission, if the plan be approved, to 
apply immediately to an appropriate 
United States district court for a de- 
cree enforcing and carrying out the 
terms and provisions of the plan, as 
contemplated by § 11(e) of the act. 

The expenses of the preparation of, 
hearings on, and consummation of the 
plan have been estimated by the com- 
pany in the amount of $30,000. 


The Commission's Power to Approve 
the Plan 


[2-8] Counsel for certain holders 
of debentures and common stock of 
the company has raised the question 
whether this Commission possesses 
the power to approve a plan such as 
the one proposed, involving as it does 
a comprehensive reorganization of an 
operating utility company. In sub- 
stance, his argument turns upon the 
applicability of the requirement in § 11 
(e) of the act that a plan be approved 
by the Commission only if found “‘nec- 
essary to effectuate the provisions of 
subsection (b),” Par. (2) of which 
provides, in the last sentence thereof: 
“Except for the purpose of fairly and 
equitably distributing voting power 
among the security holders of such 
company, nothing in this paragraph 
shall authorize the Commission to re- 
quire any change in the corporate 
structure or existence of any company 
which is not a holding company, or of 
any company whose principal business 
is that of a public utility company.” 

The argument, in other words, first 
assumes that no plan under § 11(e) 
can be approved by this Commission 
if it involves changes in the corporate 
structure or existence of a company 
which changes could not be required 
by this Commission on its own motion 
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under the provisions of § 11(b)(2). 
The argument then assumes that we 
could not require a reorganization like 
the one proposed here, in the case of 
an operating public utility company, in 
view of the provisions of the sentence 
quoted above. 

For the purpose of argument only, 
we will accept the assumption that we 
cannot approve a plan under § 11(e) 
which provides for action that could 
not be required by us on our own mo- 
tion under the provisions of § 11(b) 
(2). The important question, then, is 
the proper interpretation of the lan- 
guage of § 11(b)(2). 

The last sentence of § 11(b)(2), 
quoted above, while phrased as a limi- 
tation on our power, clearly implies 
the existence of an affirmative power. 
To say that we may not require a 
change in a specified company’s corpo- 
rate structure or existence “except for 


the purpose of fairly and equitably 
distributing voting power’ must mean, 
by necessary implication, that we may 
require such change if it is for that 


purpose. Thus, where voting power 
in an operating utility company is un- 
fairly distributed among its security 
holders, the last sentence of § 11(b) 
(2) (even without reference to other 
provisions of the section or the act as 
a whole) must be taken to indicate 
that we have the power to effect 
changes in such company’s corporate 
structure or existence for the purpose 
of curing such unfair distribution. 
But statutory interpretation need 
not rest upon a consideration of an iso- 
lated provision of a single subsection. 





8 United States v. American Trucking Asso- 
ciations (1940) 310 US 534, 84 L ed 1345, 
35 PUR(NS) 486, 60 S Ct 1059; United 
States v. Dickerson (1940) 310 US 554, 84 
L ed 1356, 60 S Ct 1034. 
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The true meaning and intent of the 
provision in question should be gath. 
ered from the policies and objectives 
of the act as a whole, and from such 
other materials as may throw light on 
the legislative intent.® Its function 
within the framework of the act be. 
comes evident upon analysis. 

The first sentence of § 11(b) (2) 
contains the general grant of power, 
indeed makes it the duty of this Com. 
mission, to require “each registered 
holding company, and each subsidiary 
company thereof,” to take such steps 
as we find “necessary to ensure that 
the corporate structure or continued 
existence of any company in the hold- 
ing company system does not unduly 
or unnecessarily complicate the struc. 
ture, or unfairly or inequitably dis- 
tribute voting power among security 
holders, of such holding company sys- 
tem.”” This sentence, without more, 
would authorize us to make changes in 
the corporate structure or existence of 
an operating utility for the purpose 
of eliminating inequities that existed 
elsewhere in the holding company sys- 
tem, though there might be no inequity 
in the distribution of the voting pow- 
er in the company itself. By the last 
sentence of § 11(b)(2), we are for- 
bidden to do that; we can require such 
change only if the inequity exists 
among security holders of the utility 
company itself. The sentence in ques- 
tion serves an additional function, 
namely, to limit our powers with re- 
spect to requiring changes in an oper- 
ating company’s structure for the pur- 
pose of eliminating “undue or unnec- 
essary” complexities therein. Under 
the last sentence of § 11(b)(2) we 
cannot require such changes unless 
such complexities are responsible for 





an unfa 
of yotin 
ers of S 
are for 
fair OF 
ing Pov 
Simi 
the sec 
clause” 
situatic 
tem as 
ys to r 
than t 
are su 
and st: 
ize us | 
compa 
such ¢ 
or one 
the la: 
The 
would 
unfait 
in the 
be att 
super 
attrib 
itself 
powe 
we I 


sol Vi 
of t] 
rath 


RE JACKSONVILLE GAS CO. 


an unfair or inequitable distribution 
of voting power among security hold- 
ers of such company and such changes 
are for the purpose of curing such un- 
fair or inequitable distribution of vot- 
ing power. 

Similarly, the second sentence of 
the section (the “great-grandfather 
cause”) is of broad scope, applying to 
situations in the holding company sys- 
tem as a whole. In general it directs 
us to rectify any situation where more 
than two tiers of holding companies 
are superimposed over a subsidiary,” 
and standing by itself, would author- 
ize us to require the elimination of any 
company in the pyramid—whether 
such company be an operating utility 
or one of the holding companies. But 
the last sentence modifies that power. 
The pyramid might well—in fact 
would be almost sure to—result in an 
unfair distribution of voting power 


in the system. That would ordinarily 
be attributable to the holding company 


superstructure. Unless unfairness is 
attributable to the operating utility 
itself, in the distribution of voting 
power among its own security holders, 
we must not require any change in its 
corporate structure or existence. 

In other words, the third sentence 
of § 11(b)(2) makes it clear that in 
general the problem of distribution of 
voting power fairly and equitably in 
the holding company system should be 
solved by requiring action on the part 
of the holding companies in the system 
rather than the operating utilities, un- 
less there is an unfair or inequitable 


distribution of voting power among 
the security holders of the operating 
companies themselves. 

The legislative history clearly sup- 
ports this interpretation. The last sen- 
tence of § 11(b)(2) was inserted in 
conference as a relaxation of the Sen- 
ate provision corresponding to what is 
now the first sentence of § 11(b) (2) 
and was thus explained in the Confer- 
ence Report :* 

* The substitute contains an- 
other relaxation from the Senate pro- 
vision in that it provides that the Com- 
mission may not require any change in 
the corporate structure or existence of 
any company which is not a holding 
company or of any company whose 
principal business is that of a public 
utility company, except where such ac- 
tion ts for the purpose of fairly and 
equitably distributing voting power 
among the security holders of such 
company.” (Italics supplied.) 

Plainly it was not intended, as was 
suggested by counsel for certain deben- 
ture holders, that the Commission’s 
powers should be restricted to the mere 
transfer of voting rights from one 
class of securities to another. Such 
an interpretation would give no effect 
to the excepting clause contained in 
the prohibition against “any change 
in the corporate structure or existence 
of” operating companies. It is plain 
that our powers under § 11(b)(2) 
were intended to be exercised by means 
or reorganizations as that term is or- 
dinarily used; for § 11(d) contem- 
plates that the courts shall enforce our 





_ The provision reads as follows: “In carry- 
ing out the provisions of this paragraph the 
Commission shall require each registered 
holding company (and any company in the 
same holding company system with such hold- 
ing company) to take such action as the Com- 
mission shall find necessary in order that such 
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holding company shall cease to be a holding 
company with respect to each of its subsidiary 
companies which itself has a subsidiary com- 
pany which is a holding company.” 
8H. R. Report No. 1903, 74th Congress, 
1st Session, at page 70. 
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orders in accordance with fair and 
equitable reorganization plans.® More- 
over, effecting a mere transfer of vot- 
ing power would be wholly inconsist- 
ent with other provisions and the ob- 
jectives of the statute. 

For example, the suggested alterna- 
tive of shifting voting control to the 
senior security holders, but leaving 
the existing capitalization unchanged, 
would leave outstanding a common 
stock with neither value nor voting 
power—a security which could serve 
no purpose other than to ensnare un- 
informed and unsuspecting investors. 
For another thing, such a capital struc- 
ture would render almost impossible 
any sound financing by the company. 
It would do only part of a job that 
§ 11 is designed to do and would be 
inconsistent with the objectives of the 
act. 

Section 1(c), 15 USCA § 79a(c), 
directs that all of the provisions of the 
act be interpreted in accordance with 
the congressional policies, stated in 
§ 1, to eliminate among other evils 
“securities issued upon the 
basis of fictitious or unsound asset 
values having no fair relation to the 
sums invested in or the earning ca- 
pacity of the properties,” and “securi- 
ties issued by a subsidiary 
public utility company under circum- 
stances which subject such company to 
the burden of supporting an overcapi- 
talized structure and tend to prevent 
voluntary rate reductions.” A mere 
shift in voting power, leaving the cor- 
porate structure of the Jacksonville 
Company unchanged, would be clear- 
ly repugnant to those policies. 

A mere transfer of voting power 


would also be unsatisfactory from oth 
er points of view. It would be up 
sound from the point of view of man 
agerial policy to have voting contro 
vested in securities having a limite 
return; in a case where the commo: 
stock had some small equity in the en 
terprise, the difficulty of protecting itg 
interest under such _ circumstanceg 
would be obvious. Transferring to 
the bondholders the presently out 
standing common stock carrying the 
voting power (even if it could be done 
under the statute) would not be a so- 
lution as there would be no assurance 
that the bondholders would retain the 
stock, and as soon as it was trans- 
ferred, the problem would again be as 
it is found today. Voting power 
would remain an incident of stock 
without equity—contrary to the man- 
date of § 11(b)(2) which enjoins us 
to require such action as we find “nec- 
essary to ensure” that voting power 
shall not be unfairly or inequitably 
distributed. Thus, to approve a plan 
as “necessary to ensure” a fair and 
equitable distribution of voting power, 
we must require that those persons 
who own a reasonably large equity in 
the company will have the voting pow- 
er and we must also require that the 
voting power attach to a security which 
represents a real equity in the com- 
pany. 

Having established that a fair and 
equitable distribution of voting power 
requires changes in the corporate 
structure, involving the issuance of 
new securities by the subject company, 
it is clear that any plan to effect such 
changes must be feasible. As we 
said in Re North Shore Gas Co.,” it 





9 See also subsections (f) and (g) of § 11. 
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10 (1941) Holding Company Act Release 
No. 3131, 41 PUR(NS) 131, 147. 
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yould be senseless and futile to under- 
ke a reorganization of a company 
yhich would involve a mere realloca- 
ion of voting rights and not place the 
company in a position to meet, if pos- 
ible, its maturing bond issue: “We 
are satisfied that it is not the purpose 
of § 11(e) or § 11(b)(2) any more 
than it is the purpose of the Bankrupt- 
y Act to send forth cripples into the 
fnancial world.” Again, as we said 
in Re Inland Power & Light Corp. :™ 

“The term ‘feasible’ has been given 
broad scope but its essence may be said 
to be that a plan is of such a character 
that it gives reasonable assurance that 
the reorganized enterprise will operate 
economically and efficiently, will be 
able to perform the purposes of its ex- 
istence, and will not so far as foresee- 
able result in the necessity for another 
reorganization with its attendant ex- 
pense and injury to investors.” 

It is also clear that the new securi- 
ties must be such as will meet the ap- 
plicable requirements of §§ 6 and 7 
of the act, 15 USCA §§ 79f, 79g. 
Obviously, in a case of this kind, such 
new securities cannot be issued unless 
they meet the standards of §§ 7(c) and 
7(d), and the time for our determin- 
ing such a question is now, in relation 
to the plan, rather than later.“* Thus, 
the act as a whole makes it our duty 
to scrutinize the character, amounts, 
assets, and earnings basis and other 
matters relating to the new securities 
to be issued upon reorganization, and 
not merely concern ourselves with the 
distribution of voting power among 
security holders. 


In brief, we conclude that, once we 


have found that there is an unfair or 
inequitable distribution of voting pow- 
er among security holders of an oper- 
ating company and a plan is presented 
for the purpose of curing that unfair- 
ness or inequity, we have the power to 
approve such a plan if it is fairly de- 
signed to achieve its purpose and sat- 
isfies the provisions of the act which 
are applicable. 


Valuation 


Under the provisions of § 11(e) 
the plan must be “fair and equitable to 
the persons affected thereby.” The 
persons affected by the plan submitted 
herein are the holders of the first mort- 
gage bonds, the debentures, notes, and 
common stock of the Jacksonville 
Company. Certain other persons hav- 
ing preferred or general claims against 
the company are not affected by the 
plan inasmuch as the new company 
will assume the obligations of the old 
company to such persons and their 
claims against the new company will 
be at least as good as their claims 
against the present company. Thus, 
the plan before us must be tested in 
the light of the respective rights of 
presently outstanding securities, in re- 
lation to the value of the company’s 
assets. 

In valuing the company’s assets, 
nothing would be gained by a detailed 
analysis of the figures at which fixed 
properties are carried on the com- 
pany’s books. No one contends that 
such figures constitute any evidence 
whatever of the actual value of the 
fixed properties. 

In 1941, the Jacksonville Company 





i (1940) 7 SEC 209, 221. 
12 Re United Teleph. & Electric Co. (1938) 
3 SEC 653; Re Utilities Power & Light 


Corp. (1939) 5 SEC 483; Re Derby Gas & 
E. Corp. (1941) Holding Company Act Re- 
lease No. 2875, 41 PUR(NS) 370. 
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employed C. Ross Holmes, an inde- 
pendent engineer with a considerable 
amount of experience with respect to 
gas properties, to appraise the com- 
pany’s utility plant as of January 1, 
1941. Holmes submitted two ap- 
praisals in these proceedings, one 
based on reproduction cost new and 
the other upon estimated original cost. 
He also estimated what he deemed ap- 
propriate depreciation reserves on two 
bases, in respect of depreciable prop- 
erty in place. On the basis of his cal- 
culations, and considering other items 
shown below, the plant account at De- 
cember 31, 1941, would be as follows: 


Property appraised by Holmes as of January 1, 1941 
General accounts, included in both appraisals at book cost .... 
Butane equipment as of January 1, 1941, not appraised, at 


book cost 
Land, as appraised by local realtor 


Net additions in 1941, at book cost ......... i 


Net plant account ........ 


Holmes figures on estimated origi- 
nal cost were arrived at by trending 
back his estimates of reproduction cost 
new according to the price levels ob- 
taining at the dates of installation of 
the respective properties, and making 
additional allowances for “‘piece-meal”’ 
construction. 

[9] Wesley H. Rudisill, a utilities 
engineer-analyst on the staff of the 
Commission, confirmed the inventory 
of property appraised by Holmes, with 
the exception of a number of services 
(pipe connecting mains to houses), 
and testified that the properties had 


Ceccccccccsceces $3,534,960 


been maintained in good physical con. 
dition. With the exception above not. 
ed, and on the basis of the check he 
was able to make, he testified that 
Holmes’ total gross figures on repro. 
duction cost new, and on estimated 
original cost, were as close as could 
reasonably be expected under the cir. 
cumstances. Taking into account the 
excess valuation attributable to sery. 
ices which have been capped and have 
remained inactive for over two years 
(and which should therefore be re- 
tired from the plant account),™ 
Holmes’ estimated original cost figure 
should be reduced by about $37,500. 


Reproduction 

Cost New 

$3,963,669 
83,664 


Estimated 
Original Cost 
$3,1 ree 


’ 


41,847 
134,677 
148,575 


$4,372,432 
8 


41,847 
134,677 
148,575 


$3,561,805 
600,634 
$2,961,171 
There was a substantial difference 
of opinion concerning the computa- 
tion of accrued depreciation to be ap- 
plied against the gross original cost 
figure. Holmes’ estimate of $600,634 
was based on estimated average physi- 
cal life of various types of properties 
in relation to the average lengths of 
time such properties had been used in 
the business. His figure purports to 
represent what would be proper for a 
reserve for renewals and retirements at 
the date indicated, assuming future ac- 
cruals on a straight-line basis. Sven 
B. Hansell, another utilities engineer- 


37,472 





13 The Uniform System of Accounts for 
Gas Utilities recommended by the National 
Association of Railroad and Utilities Commis- 
sioners, as revised in 1937, provides (account 
365, page 81): 

“C. Services which have been used but have 
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become inactive shall be retired immediately 
if there is no prospect of reuse, and, in any 
event, shall be retired by the end of the sec- 
ond year following that during which the 
service became inactive unless reused during 
the interim.” 
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analyst who testified on this phase of 
the matter, used a method similar to 
that of Holmes but allowed shorter life 
expectancies in most instances based 
on his engineering and actuarial judg- 
ment, and applied somewhat different 
formulae to data concerning actual re- 
firements from service. He conclud- 
ed that on a straight-line basis the ac- 
cued depreciation should amount to 
$1,029,749. If a 4 per cent sinking- 
fund method were applied to his cal- 
culations, accrued depreciation would 
be $601,270. We are of the opinion 
that the depreciation reserve of ap- 
proximately $600,000 shown in the 
above tabulation is adequate under the 
circumstances presented, and that a 
reasonably close estimate of depreci- 
ated original cost of the fixed proper- 
tyas of December 31, 1941, after de- 
ducting services properly treated as 
retired, would be approximately $2,- 
924,000. 

[10] We make no finding with re- 
spect to the estimates of reproduction 
cost new or the depreciation reserve 
applicable thereto, inasmuch as repro- 
duction cost with respect to this com- 
pany is clearly irrelevant to the ques- 
tion of valuation for the purpose of 
reorganization.‘* The estimates in- 
clude theoretical items of reproduction 
cost, as is usual in such calculations, 
and in fact the entire problem of re- 
production cost may be disregarded as 
purely academic here. 

[11] For the purpose of reorgani- 
zation, a more important test of value 
is the earning power of the enter- 


prise.” The following tabulation 
shows the company’s gross income be- 
fore Federal income tax,’ per books, 
for each of the years 1936 through 
1941, together with an average for the 
6-year period, and the company’s es- 
timate for the year 1942: [Table 
omitted. ] 

[12] As will be seen from the fore- 
going table, the 6-year average gross 
income of the company has been but 
slightly over $190,000. It was sub- 
stantially less in 1941 than in 1940. 
Nevertheless, the company estimates 
that gross income for 1942 will exceed 
$220,000. This is partly due to the 
increased population of the Jackson- 
ville area owing to increased industrial 
activities arising out of the war ef- 
fort. In part, the estimate is based on 
certain new equipment installed dur- 
ing 1941, which will make it possible 
for the company to meet its peak load 
with an adequate amount of reserve 
capacity. The testimony on this ques- 
tion is somewhat unsatisfactory and we 
do not feel that the company’s esti- 
mates are fully substantiated. Al- 
though the new facilities may well be 
necessary to ensure meeting a peak 
load, it appears to be extremely doubt- 
ful that average sales will increase to 
the extent indicated. In addition, the 
increased activity due to the war must 
be regarded as a somewhat temporary 
situation, and in the long-term view, 
must be discounted for purposes of ar- 
riving at the reasonably prospective 
earning power of the enterprise. In 
the light of the fact that gross income 





4 Cf. Atlanta, B. & Coast R. Co. v. United 
ae (1935) 296 US 33, 80 L ed 25, 56S 
u Consolidated Rock Products Co. v. Du- 
rig aia 312 US 510, 85 L ed 982, 61 S 


16 It is estimated that the company’s net in- 


come for 1942 will be subject to a Federal 
income tax. During preceding years no Fed- 
eral income taxes have been paid, owing to 
the fact that the company has taken certain 
deductions which are under controversy with, 
or have not yet been reviewed by, the Bureau 
of Internal Revenue. 
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for 1936 was $199,430 as against 
$178,687 for 1941, while gross reve- 
nues increased during that period 
from $583,265 in 1936 to $692,644 in 
1941, it definitely appears that the en- 
terprise is not growing increasingly 
prosperous. The claim is made, on the 
other hand, that the management of 
the company may have been largely 
responsible for the marked increase 
in cost of operations during this peri- 
od, and it is suggested that a change 
of management might be able to show 
a considerable reduction in the com- 
pany’s operating ratio. 

While it is true that the company’s 
operating ratio has been high, it is 
also true, as the company’s officers 
have testified, that the cost of operat- 
ing a manufactured gas plant in the 
Jacksonville area is necessarily great. 
We are in no position to make a com- 
prehensive study of the efficiency of 
the management on the basis of the 
record before us. The salaries of of- 
ficers do not appear to be excessive, 
assuming the competency of such offi- 
cers for the task entrusted to them. It 
may be noted, however, that payments 
made to Public Utilities Manage- 
ment Corporation for accounting, sec- 
retarial, engineering, and other serv- 
ices rendered by it may have been ex- 
cessive, or some of the services may 
have been unnecessary. These pay- 
ments have averaged about $12,000 
annually for some years. Without at- 
tempting to determine these precise 
questions, but making some allowance 
for possible improvement in the oper- 
ating ratio after reorganization and at 
least a temporary increase in gross 
operating revenues owing to a growth 
of population in the area served, we 
conclude that a prospective gross in- 
45 PUR(NS) 


come of $210,000 before Federal jp. 
come taxes would be a generous est}. 
mate. It will be noted that this would 
be equivalent to a return of about 7 
per cent on the net plant account a; 
computed above on an original cost 
basis. 

[13] The next question presented 
is the rate at which earnings should 
be capitalized to determine the value 
of the enterprise. No state Commis- 
sion has jurisdiction over the rates 
charged by the Jacksonville Company. 
These rates are affected, however, by 
competition with a municipally owned 
electric plant in the city of Jackson- 
ville. Like other manufactured gas 
companies, this company is threat- 
ened with the possibility that its facili- 
ties may have to be converted to the 
use of natural gas, which would ren- 
der a large portion of its plant useless. 
The company is not in the best posi- 
tion to obtain customers from among 
new home owners in the vicinity in 
view of the electric services which are 
available. For its fuel, the company 
relies on shipments of fuel oil from 
the Gulf of Mexico by boat. Tem- 
porarily, at least, the cost of such ship- 
ment is relatively high. 

In the light of the general and spe- 
cial risks involved in the business of 
the Jacksonville Company, the com- 
pany’s past history and the fact that it 
went through a prior. reorganization 
as recently as 1935, we conclude that 
a capitalization of the prospective 
earnings at an 8 per cent rate would be 
liberal. On this basis the value of the 
enterprise would be $2,625,000, or ap- 
proximately $300,000 less than the 
depreciated original cost of the fixed 
property estimated above. 

This valuation does not, of course, 
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purport to be mathematically precise. 
No such value can be computed on the 
basis of anything but an “estimate, as 
distinguished from mathematical cer- 
titude” (see Consolidated Rock Prod- 
ucts Co. v. DuBois [1941] 312 US 
510, 525, 527, 85 L ed 982, 61 S Ct 
675). However, we have considered 
the permissible range of reasonably 
prospective earning power, capitalized 
at various rates both more and less 
than 8 per cent, and have found that 
under the particular circumstances of 
this case—principally owing to the 
large amount of the bondholders’ ag- 
gregate claim—permissible variations 
do not substantially affect the interests 
of the several classes of security hold- 
ers. As will be more fully developed 
hereinafter, the claims of the holders 
of debentures and notes depend pri- 
marily on other factors and are only 
indirectly affected by the above deter- 
mination as to approximate value. 


Fairness of the Plan 
[14, 15] The claim of the first 
mortgage bondholders, as of April 30, 
1942, was $3,490,000 principal, $43,- 
625 accrued fixed interest and $465,- 


263 (partly estimated) cumulative 
conditional interest, making a total 
claim of $3,988,888. This claim is, un- 
der the literal provisions of the bond 
indenture, secured by all the assets of 
the company, tangible and intangible, 
including after-acquired property. 
Thus, if the provisions of the mort- 
gage were to be given full effect, the 
bondholders would be the only class of 
creditors with any interest in the as- 
sets, and would be clearly entitled to 


receive all the securities of the new 
corporation. 

Certainly the holders of debentures 
and notes appear to have no prospect 
of sharing in the earnings of the en- 
terprise. Under the bond indenture, 
as supplemented pursuant to the 1935 
reorganization, the bonds are entitled 
to unconditional interest at 3 per cent 
and cumulative conditional interest at 
2 per cent. The 2 per cent conditional 
interest was made payable on June Ist 
of each year to the extent of 50 per 
cent of net earnings for the prior year, 
computed by deducting from gross 
operating revenues: 

(1) operating, administration, and 
general expenses, including mainte- 
nance and depreciation charges not in 
excess of 124 per cent of gross oper- 
ating revenues ; 

(2) the 3 per cent fixed interest; 
and 

(3) $35,000 as a reserve for addi- 
tions, betterments, and extensions of 
property. 

The remaining 50 per cent of earn- 
ings so computed (up to. $100,000) 
was payable to the bond trustees, ei- 
ther in cash or in bonds at cost to 
Jacksonville, as a sinking fund. This 
portion of net earnings, so computed, 
has never equaled $26,000. After sat- 
isfaction of all fixed interest and cum- 
ulative conditional interest on the 
bonds, and after taking care of the 
above sinking-fund provisions, any re- 
maining net earnings were to be ap- 
plied to the payment of interest on the 
outstanding debentures and notes.” 
There have never been any net earn- 





Sharing in such remaining net earnnigs 
(if any) under the above formula are the 
holders of certain outstanding bonds, $153,000 
in principal amount, called the “8 per cent 
1 ll These bonds are entitled to 3 per 


cent fixed interest and 2 per cent conditional 
interest on a par with the other first mort- 
gage bonds, and in addition, 3 per cent non- 
cumulative conditional interest on a par with 
the debentures and notes. 
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ings applicable to the debentures or 
notes under this formula, and there is 
no perceptible likelihood that there 
ever could be any. The following tab- 
ulation shows the company’s gross in- 
come and the disposition thereof for 
the years 1936 to 1941, inclusive. 
There is also shown on this tabulation 
the annual requirement for cumulative 
conditional 2 per cent interest on the 
bonds, the amounts by which such re- 
quirements have not been met, and the 
unpaid accumulations in respect there- 
of. [Table omitted. ] 

The only right of the debenture 
holders and note holders to participate 
in the distribution of new securities 
must, in view of all the foregoing, be 
dependent upon the existence of assets 
of the company which are not subject 
to the lien of the first mortgage bond 
indenture. The argument is made by 
counsel for the debenture trustee that, 
despite the provisions of the mort- 
gage,'® certain assets other than fixed 
property are free of such lien. In our 
opinion, the argument of the debenture 
trustee is sound, and as will more fully 
appear below, we conclude that a small 


amount of free assets is available 
Thus, the debenture holders and note 
holders are entitled to some recogni- 
tion of their claims, though an appro- 
priate allocation of value to them is q 
matter of some difficulty. 

The first question to be determined 
is which of the company’s assets are 
free of the bondholders’ lien. Under 
the laws of Florida, a general mort. 
gage provision extending the lien to 
after-acquired personal property is 
valid and enforceable,”® even as against 
subsequent chattel mortgagees.” How- 
ever, the pledging of rents, incomes, 
and profits under the terms of a mort- 
gage has been held not practically ef- 
fective until a receiver is appointed or 
the mortgagee goes into possession,” 
or perhaps until default and a demand 
for possession. 


There is set out below a detailed 
breakdown of all assets other than 
fixed utility plant, and of all liabilities 
other than long-term debt, as of March 
31 and April 30, 1942, and as esti- 
mated for May 31, 1942—all as sub- 
mitted by the company and admitted 
in evidence by stipulation of the parties. 





18 Like many corporate mortgages, that se- 
curing Jacksonville’s bonds, executed and re- 
corded in 1912, purports to convey as security 
for the undertaking, all property of the com- 
pany, including “all of the income, revenues, 
contributions, receipts, gas rents, returns, 
contracts, leases, claims, accounts, demands, 
choses in action, books of account, and con- 
tract rights of all kinds belonging to the gas 
company, and all other property of every kind 
and description, real, personal, and mixed 
”: also “all of the property, real, per- 
and mixed, of all kinds whatsoever, 
which the gas company may hereafter 
acquire, or to which it may hereafter become 
entitled.” 

The indenture also provides for the reten- 
tion by the company of the mortgaged prop- 
erty, and permits it to “collect, receive, take, 
use, and enjoy the tolls, earnings, income, 
rents, issues, and profits 'thereof,” until cer- 
tain defaults shall occur, whereupon the trus- 
tee may take possession of all the mortgaged 
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property, operate the business, and_ collect 
“all tolls, earnings, incomes and rents, issues, 
and profits thereof’ 

Thus, by its terms the mortgage not only 
purports to give a lien on all realty then 
owned and thereafter acquired, as to which 
no question has been raised, but also on all 
other kinds of property thereafter owned or 
acquired by the company. 

19 Rose v. Lurton Co. (1933) 111 Fla 424, 
149 So 557; Davis v. Horne (1907) 54 Fla 
563, 45 So 476; Marion Mortgage Co. v. 
Teate (1929) 98 Fla 713, 124 So 172; Neal 
v. Bradenton Production Credit Asso. (1941) 
146 Fla 208, 200 So 845; §§ 5969, 6970, Com- 
piled Laws of Florida. 

20 Hyman y. City Trust Co. (1930) 99 Fla 
1202, 128 So 611. 

21 Carolina Portland Cement Co. v. Baum- 
gartner (1930) 99 Fla 987, 128 So 241; White 
v. Anthony ae Co. (1935) 119 Fla 
108, 160 So 88 
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Jacksonville Gas Company 


Comparative Statements of Assets Other than Utility Plant and Liabilities Other 


than Long-Term Debt 


Assets 
Cash in banks and on hand ........ 
Special deposits : 


Insurance : : 
Advances to withholding agents 


City National Bank & Trust Company .. 


Accounts receivable: 
Consumers— 
Manufactured gas 


Reserve for uncollectible accounts .... 


Liquefied gas 


Reserve for uncollectible accounts .... 


Merchandise 

Less—sold with 5% & 4% limited 
recourse 

Reserve for uncollectible accounts 

Miscellaneous 


"ROtAL ees acevd 


Accrued interest receivable: 


American Gas and Power Company .... 


Materials and supplies inventory: 
Appliances for resale 
Butane gas 
Residual—tar 
Production materials— 

gas coal 

steam coal 

coke 

gas oil, bunker C 

gas oil No. 2 

purification matter 
Pipe and fittings 


Repair materials— 
—plant 
—meters 
—appliances 
Gasoline, oil, and repairs for autos 
Miscellaneous 


Prepayments : 


Insurance 

Auto licenses 

Postage 

Printing and supplies 


Total carried forward 


March 31, 
1942 


$18,740.96 


$1,095.39 
431.05 
14.89 


$1,541.33 


$55,847.93 
(10,168.34) 

4,788.44 
(865.58) 

146,449.82 


(133,017.89) 
(23,226.52) 
428.15 


$40,236.00 


$4,911.12 


22,403.27 


535.33 
2,884.36 
1,069.88 
2,185.08 

958.31 


$145,051.01 


$403.32 
250.00 
620.27 
742.86 
382.36 
1,201.51 


$3,600.32 


$214,080.74 
83 


April 30, 
1942 


$33,483.83 


$1,622.39 
420.19 
14.89 


$2,057.47 


$46,770.20 

(10,266.50) 
4,262.33 
(964.24) 

143,441.84 


(121,982.53) 
(23,854.99) 
640.50 


$38,046.61 


$5,175.85 


$51,558.97 
6,401.99 
26,349.50 


8,618.56 
1,513.95 
2,225.61 
1,065.07 
589.76 
7,369.66 
21,484.23 


535.33 
2,757.50 
1,024.64 
2,119.18 

337.90 


$133,951.85 


$326.65 
250.00 
1,912.08 
648.83 
103.35 
934.85 


$4,175.76 


$216,891.37 


May 31, 1942 
(Estimated 
by Company) 


$29,414 


$5,451 
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. May 31, 1942 
March 31, April 30, (Estimated 
Assets 1942 1942 by Company) 
Total brought forward $214,080.74 $216,891.37 $231,932 


_—_— 


Investments : 
Public Utilities Management Corp.— 
190 shares common of $10 par each .... $1,900.00 $1,900.00 $1,900 
American Gas and Power Company— 
Certificate of indebtedness 63,534.09 63,534.09 63,534 


$65,434.09 $65,434.09 $65,434 
Total assets other than utility plant $279,514.83 $282,325.46 $297,366 


Liabilities 
Accounts payable for: 

Appliances held for resale to customers $25,843.90 $17,490.20 $12,000 “Se 
Gas-making materials 16,422.57 6,286.17 6,500 Deferr 
Construction costs or materials 11,124.27 5,586.56 2,500 : 
Reorganization expenses 3,347.00 3,500 
General expense of doing business 7,799.39 9,861.87 7,700 
Public Utilities Management Corpora- 

tion 2,825.98 3,646.85 3,500 


— 


$64,016.11 $46,218.65 $35,700 


Taxes accrued: 

Local—real and personal $17,495.54 $23,883.55 $30,271 
State—gross receipts tax 3,316.21 4,369.50 5,419 

—payroll tax 1,367.89 291.72 

—miscellaneous 25.44 33.92 

Federal—capital stock tax 1,562.51 1,666.68 

—payroll tax 1,312.65 565.82 

——withholding tax 5,779.30 5,909.89 

Federal income tax on debenture 
interest 850.67 850.67 


$31,706.24 $37,571.75 $45,939 


Interest accrued: 
First mortgage bonds—3% un- 
conditional $34,900.00 $43,625.00 $52,450 
First mortgage bonds—cumulative con- 
ditional, based on 1941 earnings .... 22,103.43 22,103.43 22,103 
Customers’ deposits 33,974.22 33,869.57 33,765 


$90,977.65 $99,598.00 $108,318 


Other accrued liabilities: 
Insurance $1,091.63 $1,273.86 $1,454 
Transfer agents fees 1,155.57 607.58 808 
Payroll 163.40 334.08 es 
St. Johns river bridge pipe toll 187.50 200.00 200 
Customers’ deposits 65,721.59 65,780.06 65,780 


Main extension deposits . 100.00 100 
Other deposits : 19.50 20 


Total liabilities other than long term 
$255,174.19 $251,703.48 $258,319 


$30,621.98 $39,047 
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Assets Excluded Above 


Utility plants : 
Utility plant 
Work in progress 


Less: depreciation reserve 
contributions in aid of construction 


Net utility plant 
Sinking fund: 

First mortgage bonds 
Deferred charges ... 


Total assets excluded 


Liabilities Excluded Above 
Cumulative conditional interest : 
First mortgage bonds—2% 
Debentures—6% since Jan. 1, 1942 


Long term debt 
Common stock and surplus 
Total liabilities excluded 


Plainly, the value of free assets as 
at May 31, 1942, will not exceed the 
amount of $297,366. It remains to be 
seen which of the assets may be re- 
garded as free of the mortgage lien 
under the principles of the foregoing 
cases, and what amounts must be set 
off against them as representing pre- 
ferred claims. 

Under the rule of the Carolina Port- 
land Cement Co. and White Cases, 
it seems clear that the cash, special de- 
posits and accounts receivable would 
constitute free assets. These total 
$96,471. 

Of the ‘“‘materials and supplies in- 
ventory” it appears that the terms of 
the mortgage may be practically effec- 





% Supra, footnote 21. 


March 31, 
1942 


$6,656,886.86 
10,132.83 


April 30, 
1942 


$6,657,261 .86 
12,499.22 





$6,667,019.69 


$6,669,761.08 





$476,204.70 
15,890.50 


$482,417.53 
15,890.50 





$492,095.20 


$498,308.03 





$6,174,924.49 


16.45 
2,007.64 


$6,171,453.05 


16.45 
12,839.08 





$6,176,948.58 


$437,343.45 
21,060.00 


$6,184,308.58 


$443,160.12 
28,080.00 





$458,403.45 
5,056,306.25 


$471,240.12 
5,056,306.25 





686,579.52 


687,384.19 





$6,201,289.22 


$6,214,930.56 


tive with respect to the following 
items : 
Residuals—tar 


Pipe and fittings 
Repair materials 


$49,535 


These items are accordingly treated 
as effectively pledged, leaving $76,300 
of the materials and supplies inven- 
tory as free assets. 

Prepayments in the estimated 
amount of $4,175 may be regarded as 
free of the lien. 

The two items listed under “Invest- 
ments” may not be so regarded, in our 
opinion. The stock of Public Utilities 
Management Corporation is held by 
the Jacksonville Company as a mem- 
ber of a mutual service company, to be 
surrendered against payment upon 
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termination of the service contract. It 
is not a current asset, and we see no 
reason why it should be free of the 
lien. Much the same considerations 
apply to the certificate of indebtedness 
of American Gas and Power Com- 
pany (parent of the Jacksonville Com- 
pany) and, of course, to the unpaid 
accumulated interest applicable there- 
to. The certificate is of doubtful val- 
ue in any case, but it need not be spe- 
cifically valued since it does not, in our 
Opinion, constitute a free asset. 

Summarizing the foregoing, gross 
free assets aggregate $176,946. From 
this amount certain preferred claims 
against the company must be deducted 
in order to arrive at the fair value of 
net free assets. Among such claims 
are those arising out of indebtedness 
currently incurred by the company as 
necessary to a continuation of its pub- 
lic service operations,* as follows : 


Accounts payable for :— 
Gas-making materials 
General expense of doing business 
Pipe-line toll 


$14,400 


In addition, there are claims by tax- 
ing authorities aggregating $15,668, 
not including local taxes (which are 
assumed to apply against the fixed 
property of the company, and not to 
be enforceable in personam). 

Remaining claims having a special 
status are those of customers who have 
made deposits with the company to 
obtain service, main extensions, or the 


like, aggregating with accrued interest 
thereon $99,665. Customers’ depos- 
its are, in a sense, prepayments for 
service. It may be assumed that they 
do not become due until service is ter- 
minated, and that they may be applied 
against final bills. They are thus in 
the nature of claims against future 
revenues. There appears to be no le- 
gal precedent applicable to their treat- 
ment, but as a practical matter of re- 
taining good will in the community we 
think it would be essential for the 
company to treat them as preferred 
claims, and they will be so treated here. 

Total deductions from gross free 
assets thus amount to $129,733, leay- 
ing $47,213 as an approximation of 
the value of net free assets against 
which unsecured creditors have a 
claim. 

Inasmuch as the total claim of the 
bondholders cannot be satisfied out of 
the property subject to the lien they 
will have an unsecured deficiency 
claim, as of May 31, 1942, against the 
net free assets as follows: 
$3,490,000 


52,450 
465,263 


Principal of bonds 
Accrued fixed interest 
Accumulated conditional interest 
Total claim of bondholders as 
May 31, 1942 
Less—value of lien (total value of 
enterprise computed at $2,625,- 


000, less net free assets of 
$47,213) 


$4,007,713 


2,577,787 


Deficiency claim of bondhold- 
$1,429,926 


The claims of the unsecured credi- 





83 Fosdick v. Schall (1879) 99 US 235, 25 
L ed 339 (applying to railroads) ; Crane Co. 
v. Fidelity Trust Co. (1916) 238 Fed 693, 
cert. denied (1917) 244 US 658, 61 L ed 1375, 
37 S Ct 744; Atlantic Trust Co. v. Wood- 
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bridge Canal & Irrig. Co. (1897) 86 Fed 
975; Keelyn v. Carolina Mut. Teleph. & 
Teleg. Co. (1898) 90 Fed 29. The latter cases 
apply the rule of Fosdick v. Schall, supra, to 
public utilities other than railways. 
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tors affected by the plan will on the 


same date be as follows: 

Income debentures (principal)... $1,404,000 

6% conditional interest accrued 
on debentures from January, 
1, 1942, to May 31, 1942 


Notes (principal only) 


35,100 
162,306 


Total claims on debentures 
and notes $1,601,405 


On the basis of the foregoing, the 
participation of these security holders 
and of the bondholders’ deficiency 
claim in net free assets of $47,213 
would be: 


Amount Per cent 


$24,928 52.8% 
$1,429,926 bondholders’ 
deficiency 22,285 47.2% 


Accordingly, it appears that the plan 
may not exclude the debentures and 
notes from participation in the distri- 
bution of new securities, and that the 
plan as modified by the amendment of 
May 9th could not be approved. 

Prior to the filing of the proposed 
modification of May 9th, the plan 
called for distribution to the holders 
of debentures and notes of one share 
of new stock for each $1,000 principal 
amount of debentures and notes held, 
aggregating 1,548 shares out of a to- 
tal of 36,448 shares of common stock. 
This accorded such holders a partici- 
pation of about 4.25 per cent in the 
stock of the new company, which may 
be evaluated approximately as follows : 


$1,601,406 debentures 
and notes 


Total value of enter- 
prise as computed 
above 

Less: New bonds .... $1,745,000 

Cash __ distributa- 
ble to old 
bondholders .. 

Equity represented by 
new common stock .. 


4.25% of such equity .. 


$2,625,000 


43,625 1,788,625 


$836,375 
$35,546 

This amount is somewhat more than 
the share of the debenture and note 


holders in the net free assets as valued 
above. The value of free assets to 
which the debenture holders and note 
holders have a claim, on the above 
mathematical basis, is .95 per cent of 
the total estimated value of the enter- 
prise, while the amount of new stock 
they would receive would be equal to 
1.35 per cent of such total estimated 
value—a difference of less than half 
of one per cent. The bondholders as 
a class are to receive the balance, or 
98.65 per cent, and cash in the amount 
of $43,625 which may be regarded as 
a weighting of the balance in their 
favor. 

From what we have said in attempt- 
ing to analyze these claims it is appar- 
ent that no precise valuation is pos- 
sible. Allowing reasonable leeway, in 
view of the difficulty of arriving at a 
precise figure in a case involving so 
many elements of judgment and valu- 
ation (including the doubtful questions 
which are relevant to the precise 
amount of free assets), and in view of 
the small amounts involved in the free 
asset question, we conclude that the 
relative participations accorded by the 
plan, as constituted prior to the pro- 
posed modification of May 9th, are 
within the permissible limits of fair- 
ness and we find them to be fair and 
equitable as between the bondholders 
on the one hand and the holders of 
debentures and notes on the other. As 
a condition to our approval, therefore, 
we will require that the plan be modi- 
fied so as to restore those relative par- 
ticipations. 

[16] The fact that some of the gen- 
eral claims against the company are 
being accorded a preferred status as 
against the company’s security holders 
has caused us some concern. We note, 
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however, that the aggregate amount 
of general claims treated in this fash- 
ion is so small that the plan in this re- 
spect cannot be said to be unfair or 
inequitable to the security holders in 
any substantial sense. Accordingly, 
we will not withhold our approval on 
this ground. 


Application of Other Provisions of 
the Act 


[17] As we have pointed out above, 
the requirements of §§ 6 and 7 of the 
act will be applicable to the securities 
to be issued pursuant to the plan, and 
the time for considering such require- 
ments is now rather than at a later 
date.** 


[18] Section 6(a) provides that 
no subsidiary of a registered holding 
company shall issue or sell any of its 
securities except in accordance with a 
declaration effective under § 7.8% Sec- 
tion 6(b) provides for certain exemp- 
tions from the foregoing requirement, 
but clearly no exemption is available 
here. The application herein for ap- 
proval of the plan is tantamount to a 
declaration filed under § 7(a), and 
may become effective pursuant to § 7 
(b). 

The new bonds and common stock 
proposed by the plan clearly meet the 
requirements of § 7(c)(1), clauses 
(A) and (B). The provisions of § 7 
(g) are satisfied since there is no 
state Commission having jurisdiction 
over the issuance of the new securities. 


We therefore turn to § 7(d), of which 
Pars. (1), (2), (3), and (6) are ap- 
plicable. The section, in pertinent 
part, reads as follows: 

“(d) If the requirements of sub- 
sections (c) and (g) are satisfied, the 
Commission shall permit a declaration 
regarding the issue or sale of a secu- 
rity to become effective unless the 
Commission finds that— 

“(1) the security is not reasonably 
adapted to the security structure of the 
declarant and other companies in the 
same holding-company system: 

“(2) the security is not reasonably 
adapted to the earning power of the 
declarant ; 

“(3) financing by the issue and sale 
of the particular security is not neces- 
sary or appropriate to the economical 
and efficient operation of a business in 
which the applicant lawfully is en- 
gaged or has an interest; 


“(6) the terms and conditions of 
the issue or sale of the security are 
detrimental to the public interest or 


the interest of investors or con- 


sumers.”’ 

[19] The questions for considera- 
tion under § 7(d)(1) are whether 
or not the new bonds and stock would 
be reasonably adapted to the security 
structure of the new corporation.” It 
will be noted that the principal amount 
of bonds, $1,745,000, is equivalent to 
60 per cent of net property on the 
basis of estimated original cost less 





24 See footnote 12 and pertinent text, supra. 

25It will be noted that although the plan 
provides for an eventual severance of the new 
corporation from the holding company, the 
original issue of the new stock to the present 
Jacksonville Company against transfer of the 
latter’s assets will have the effect of making 
the new corporation, at the time of issuance, 
a subsidiary thereof and, indirectly, of Ameri- 
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can. Even if the new securities were to be 
issued directly to the old security holders, 
however, we think the standards of § 7 would 
be applicable to the new securities by virtue 
of our jurisdiction over the reorganization 
plan. 

26 A pro forma balance sheet is annexed to 
this opinion as Appendix A. 
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accrued depreciation computed above 
at $2,924,000, and about 66 per cent 
of the value of the enterprise estimat- 
ed above as $2,625,000. These ratios 
are indisputably high and we have 
some difficulty in finding the bonds to 
be “reasonably adapted” to the secu- 
rity structure under § 7(d)(1). 
However, there are various factors 
present here which permit some relax- 
ation of the principles enumerated in 
the El Paso Case.** The bonds are 
being distributed in partial recognition 
of a much larger claim asserted by the 
old bondholders. It is also noteworthy 
that the capital structure of the new 
corporation is to include no preferred 
stock. For an operating company, we 
thing a ratio of even 66 per cent debt 
and no preferred stock may well be 
more conservative than a ratio of 50 
per cent debt plus 25 per cent pre- 
ferred stock—a structure that has 


been thought allowable by some au- 
thorities. 


Also, it will be noted that the mort- 
gage for the new bonds provides for 
an annual sinking-fund appropriation, 
for retirement of the new bonds, in 
the amount of 2 per cent of the highest 
aggregate amount of bonds outstand- 
ing, to the full limit of the new corpo- 
ration’s net income for the year; any 
deficiency in any year is to be cumula- 
tive; and the bonds are to be redeem- 
able at their principal amount plus ac- 
crued interest, without premium. The 
mortgage also provides reasonable re- 
strictions upon the bonding of prop- 
erty additions, and requires deposits 
into a fund for renewals and replace- 
ments in each year of a sum equal to 
12 per cent of gross revenues, or $85,- 


000 plus 24 per cent of net additions 
after June 1, 1942, whichever may be 
greater, less actual expenditures for 
repairs, maintenance, renewals, and 
replacements, in the manner outlined 
earlier in this opinion. Thus, it may 
be anticipated that the initially high 
ratio would be reduced with reason- 
able promptness through the operation 
of the sinking fund, and that the physi- 
cal properties on which the bonds are 
based would have reasonable assur- 
ance of adequate maintenance and pro- 
vision for replacements. The remain- 
ing equity being represented by a 
single class of common stock, we 
make no adverse findings under § 7 
(d) (1). 

With respect to § 7(d)(2), it ap- 
pears that the interest on the new 
bonds would have reasonable assur- 
ance of being met.” Interest on the 
bonds initially to be issued at 5 per 
cent amounts to $87,250 annually. 
Net operating revenues for the six 
years ended 1941 amounted to $186,- 
887 before Federal income tax, and 
pro forma for the year ended Decem- 
ber 31, 1941, would be $180,267 be- 
fore such tax. For this company, the 
year 1941 was not an unusually good 
year, and it does not appear unreason- 
able to assume that the interest on the 
new bonds will normally be covered 
about two times before income tax. 
On the basis of the pro forma state- 
ment, net income applicable to (but 
not necessarily available for) the new 
common stock would be approximate- 
ly $67,082 after income tax computed 
at 40 per cent, amounting to about 
$1.85 per share on 36,488 shares. A 
substantial part of such earnings 





®7See Re El Paso Electric Co. (1940) 8 
SEC 366, 37 PUR(NS) 65. 


88A pro forma earnings statement is an- 
nexed hereto as Appendix B. 
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would, of course, have to be retained 
in the company and would not be avail- 
able for dividends so long as the sink- 
ing fund for the bonds operated. In 
view of the size and character of the 
company’s business, the earnings cov- 
erage of the bonds is not impressive. 
However, we do not consider it so in- 
adequate as to require adverse find- 
ings under § 7(d)(2). 

[20, 21] With respect to the stand- 
ards of § 7(d)(3), we think that a 
capitalization for a public utility com- 
pany consisting only of first mortgage 
bonds and common stock having a par 
value clearly meets the standards of 
the act, and is of the type advocated by 
the National Power Policy Committee 
in its report to the President when the 
Holding Company Act was _ being 
formulated.” While we should like 
to see the funded debt substantially 
smaller, it cannot be said that the bonds 
in this case are either unnecessary or 
inappropriate under this subsection. 
It will be noted, however, that the new 
common stock would have a par value 
of $25 per share under the proposed 
certificate of incorporation, aggregat- 
ing $911,200 for the 36,488 shares 
which would be required under our 
proposed modification. This amount 
appears to be greater than the value of 
the equity represented by such stock, 
and we think it both unnecessary and 
inappropriate to the economical and 
efficient operation of the company’s 
business to assign such a high par val- 
ue to the proposed shares. Under 
Florida law the company would be un- 
able to finance itself, in case of need, 
by the sale of such common stock be- 
cause it could not sell shares at less 


than their par value and, of course, 
there is no perceptible likelihood that 
the new stock would bring $25 per 
share. Nor would it be in accord with 
sound business practice for the com- 
pany to increase its already high debt 
ratio to finance its needs even if that 
were permitted by the proposed inden. 
ture. In view of these considerations, 
and others which were discussed in 
Re Federal Water Service Corp.™ we 
will require that as a condition to our 
approval of the plan the par value of 
the new common stock be fixed at a 
lower figure—not more than $10 and 
preferably at $5 per share. In con- 
junction with this proposed modifica- 
tion the equity underlying the bonds 
must be preserved and the interests of 
the initial stockholders of the company 
must be protected against dilution, as 
set out below. 

[22, 23] Under § 7 (d) (6) we 
must consider the terms and condi- 
tions under which the new securities 
are to be issued. We have examined 
the tentative form of indenture gov- 
erning the issuance of the new bonds, 
summarized in part above, and the 
proposed draft of the certificate of in- 
corporation for the new company and 
make the following comments: In 
our opinion the provisions of Article 
Fight, § 6, of the proposed indenture 
are deficient in one respect. For the 
further protection of the bonds, we 
will require as a condition to approval 
that a provision be added which will 
ensure that the company will not de- 
clare or pay dividends on any shares 
of stock (other than dividends paya- 
ble solely in shares of stock) or make 
any distribution on or purchase of any 





29 Sen. Rep. No. 621 (74th Cong. 1st Sess.) 
on S. 2796, at p. 59. 
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such shares, if by reason of such divi- 
dend, distribution, or purchase there 
shall be any diminution of the aggre- 
gate amount of capital and capital sur- 
plus of the company as constituted at 
the time of the first issuance of bonds 
under the indenture. In connection 
with the new stock, it is noted that the 
proposed certificate of incorporation 
provides that stockholders shall have 
no preémptive rights in respect of fu- 
ture sales of such stock by the com- 
pany. Particularly in view of our 
proposal that such stock be given a par 
value of from $5 to $10 per share, we 
think it would be detrimental to the 
interests of the initial holders thereof 
if they were not accorded preémptive 
rights in respect of future offerings. 
The plan and proposed certificate of 
incorporation should be modified ac- 
cordingly. We reserve jurisdiction to 
give such further consideration to 
these and similar documents as may be 
appropriate before final consumma- 
tion of the reorganization. 

In the present proceeding there are 
involved issues under § 15 (f) of the 
act, in so far as the provisions of that 
section affect certain entries on the 
books of the new corporation. Ap- 
pendix A annexed to this opinion sets 
forth a pro forma balance sheet for 
the new company reflecting the man- 
ner in which its assets and liabilities 
would be set up on its books under the 
plan." We are not in a position yet 
to release jurisdiction over the § 15 
(f) proceeding, as various matters will 
arise thereunder which may require 
our further attention between now and 


the consummation of the plan. At 
this time, however, we think it ap- 
propriate to make two comments now 
with respect to the balance sheet, as 
follows : 

(1) The amount at which the cer- 
tificate of indebtedness of American 
is to be carried, $67,651.02, appears 
unduly high in view of the doubtful 
value of this asset. The certificate 
bears interest contingent upon the 
obligor’s net earnings as indicated in 
Note A to the balance sheet, and pay- 
ment of such interest in the past has 
been sporadic. The principal on the 
certificate does not appear to have been 
reduced in the last six years. While 
we do not purport to affix a definite 
value to this certificate, the company 
estimates that it is reasonably worth 
approximately 50 per cent of its face 
amount. We think that this fact 
should be noted on the balance sheet 
of the new company by setting up a 
reserve in respect thereof and adjust- 
ing capital surplus account according- 
ly. 

(2) As we have noted above, we 
think that the par value designated 
for the common stock is excessive. A 
change in such par value will involve 
adjusting the balance sheet to reflect 
the reduced par value of such stock 
and a correlative increase in the cap- 
ital surplus account. 

Our approval of the plan will be 
conditioned on the making of appro- 
priate changes in accordance with the 
foregoing. 

In order to approve the plan under 
§ 11 (e) we must find such plan, as 
submitted or as modified, necessary 





81 This balance sheet is in the form sub- 
mitted by the company, with the exception of 
the statement of capital stock and capital sur- 
plus, which have been adjusted to reflect the 


proposed increase in the number of shares to 
be originally issued, from 34,900 to 36,488, at 
5 per share. 
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to effectuate the provisions of § 11 
(b). In that connection, the primary 
considerations in this case are first, 
whether the plan is appropriate to car- 
ry out the objectives of § 11 (b), and 
secondly, whether the plan would ac- 
complish results “necessary” for that 
purpose. 

We have found that the allocation 
of the new common stock to the pres- 
ent classes of security holders of the 
Jacksonville Company would, with the 
modification described above, be fair 
and equitable to such holders among 
themselves. Each share of common 
stock entitles the holder to one vote, 
and the allocation of voting power 
among such holders is likewise fair 
and equitable among themselves. This, 
however, is not a complete answer to 
the question. 

[24] The provisions of the .plan 
contemplate that the present manage- 
ment of the Jacksonville Company will 
designate an interim board of directors 
for the new company, and for that pur- 
pose may designate any or all of their 
own members, who in turn will nomi- 
nate candidates for the new board im- 
mediately after two-thirds of the new 
securities are distributed under the 
plan. Such interim board would have 
practical control of the proxy ma- 
chinery for the election of the new 
company’s future management in the 
absence of organized opposition on 
the part of the new stockholders. The 
new stockholders are accorded the 
privilege of nominating candidates for 
the new board (one candidate for each 
300 shares held), but the plan does not 
appear to give them the means of or- 
ganizing to make such privilege effec- 
tive. 

We cannot approve such an arrange- 
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ment. We take it that a fair and equi 
table distribution of voting power 
within. the meaning of § 11 (b) (2) 
implies that the voting power so dis- 
tributed shall be practically effective 
and not merely theoretical. The pres- 
ent management of the company is rep- 
resentative of the Jacksonville Compa- 
ny’s parent, American, which owns no 
bonds of the Jacksonville Company 
and which would have no financial 
stake in the new company under the 
plan. Surely it would not meet the 
statutory standards of fairness if 
American, through the initiative pow- 
er of its representatives to nominate a 
whole slate of candidates for the new 
board of directors, and through its 
virtual control of the proxy machin- 
ery, were to remain in a position of 
substantial influence in the affairs of 
the company. 

In order to effectuate a divorcement 
of the new corporation from control 
by American, we will require that the 
plan, to have our approval, shall pro- 
vide that at least a majority of the new 
board of directors of the new company 
shall consist of persons who shall not 
be and have not up to the present time 
been directors, officers, or employees of 
American or of any of its subsidiaries 
or affiliates (including the present 
Jacksonville Company). As addition- 
al insurance that the new stockholders 
will have a management of their own 
choosing, the company’s present man- 
agement should have no right, individ- 
ually or collectively, to nominate any 
candidate for election to the new 
board, and the plan should be modified 
accordingly. In order that the stock- 
holders of the new company may have 
an opportunity to organize themselves 
and select a new management of their 
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own choosing, the plan should further 
provide that immediately after issu- 
ance of two-thirds of the new shares 
of stock, the interim board will cause 
alist of the new stockholders to be pre- 
pared, showing the names, addresses 
and stockholdings of such holders, and 
shall file copies of sch list in the of- 
fees of the company at Jacksonville, 
of the corporate trustee for the old 
bonds in Chicago, of the debenture 
trustee in New York, and of this Com- 
mission in Philadelphia, for inspection 
and copying by any stockholder of 
the new company or by his representa- 
tive; that it will cause to be prepared 
and shall similarly file weekly supple- 
ments to such list showing any addi- 
tions, up to the date fixed for the elec- 
tion of the new board; and that the 
date of the stockholders’ meeting for 
the election of the new board shall be 
fixed at not less than sixty days nor 


more than ninety days following the 


first filing of such list. The plan now 
provides that the interim board will 
solicit proxies for the election of can- 
didates nominated by stockholders, if 
requested so to do by such stockhold- 
ers. All solicitations of proxies for 
the election of the new board shall be 
deemed to be in respect of the plan and 
shall be subject to the provisions of 
§11(g) of the Holding Company Act 
and Rule U-62 of the General Rules 
and Regulations thereunder in so far 
as they are applicable to the election 
of directors. We are of the opinion 
that such section and rule would be 
applicable in any event, but that a pro- 
vision to that effect should be in the 
plan in order to give adequate notice 
thereof to interested persons. The 
provisions of the plan limiting nomina- 
tions to one candidate for each 300 


shares appear reasonable, and may be 
retained. 

[25] Another aspect of the plan 
which has to do with practical control 
of the affairs of the new company con- 
cerns the present service contract with 
Public Utilities Management Corpo- 
ration. This company, which is a mu- 
tual service company owned by sub- 
sidiaries of American, is obviously 
subject to actual, though indirect, con- 
trol by American. As long as the 
Jacksonville Company or its successor 
in reorganization is bound by con- 
tract to utilize and pay for services 
rendered by such company, its day-to- 
day operations will necessarily be sub- 
ject to substantial influence exercisable 
indirectly by American through such 
service company. 

Under the terms of the service con- 
tract, the service company has agreed 
to furnish services including account- 
ing, engineering, purchasing, technical, 
inspection, corporation records, treas- 
ury, and financial services, covering al- 
most every phase of activity in the 
Jacksonville company’s business. The 
plan contemplates the continuation of 
this contract except that it may be ter- 
minated in the discretion of the defin- 
itive board. We cannot approve this 
provision which, in effect, places the 
onus of termination on the board. In 
order that the plan shall have our ap- 
proval, it must be amended so as te 
provide that such service contract shall 
terminate automatically at the end of 
sixty days following the election of the 
definitive board of the new company, 
to the end that the new management 
will be charged with the duty of con- 
sidering, at and before that time, 
whether it will enter into a contract 
with any service company or dispense 
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entirely with such services. It may be 
that the new management will feel that 
the company’s business cannot be op- 
erated at full efficiency by local officers 
and employees; and in such event, if 
it determines to enter into a new serv- 
ice contract, on a temporary basis, it 
may do so. In that event, however, if 
it determines to enter into a new con- 
tract with Public Utilities Manage- 
ment Corporation, the new company 
should file with us a notification of 
such intent to the end that we may take 
such steps under § 13 of the act as may 
appear necessary or desirable. Our 


approval of the plan will be subject 
to its modification to provide for the 
foregoing. 


[26] It remains to be seen whether 
the plan is “necessary” within the 
meaning of § 11 (e) to effectuate the 
provisions of § 11 (b). We think it 
could not have been intended by Con- 
gress in adopting the provisions of 
§ 11 (e) to require that we must find, 
as a condition to approving a plan, that 
it is the only possible plan capable of 
effectuating the provisions of § 11 
(b). If that were so, there would be 
almost no case where a plan could be 
approved, for a number of alternatives 
are ordinarily available as to the me- 
chanics of effectuating the provisions 
in question. It follows that the pro- 
visions of § 11 (e) must mean that a 
plan may be approved as “necessary” 
if it will achieve results which are nec- 
essary to the effectuation of the pro- 
visions of § 11 (b).* 

All things considered, we find that 
the plan, with the modifications pro- 


posed herein, will be an appropriate 
means of effectuating what must ne. 
essarily be done under § 11(b), ang 
thus that the plan as so modified wil 
be necessary to effectuate the provi. 
sions of § 11(b). Without attempting 
to establish any general principle in this 
respect, and without necessarily hold. 
ing that this procedure would be ap- 
propriate in all cases, we also find that 
the use of the mechanism of § 11 (e) 
to achieve the reorganization which the 
plan proposes is entirely proper in this 
case. 


Other Matters Considered 


[27] The fact that the plan does 
not call for its submission to security 
holders for their consents does not, in 
our opinion, constitute an objectiona- 
ble feature under the circumstances of 
this case. Section 11 nowhere calls 
for such consents and, indeed, could 
not have contemplated that they would 
be necessary. Enforcement of plans 
under § 11 was designed to effectuate 
a paramount legislative objective under 
the interstate commerce clause of the 
Constitution, comparable with injunc- 
tive remedies under the Sherman Act 
and Hepburn Act. The security 
holders are adequately protected by 
the requirements of § 11 that the plan 
must be found fair and equitable by 
both this Commission and the court. 

A question is raised by Lawrence E. 
Fleischman as to the status of his 
clients in the proceedings. Ona previ- 
ous petition to intervene, he was grant- 
ed the privilege of participating in the 
proceeding, introducing evidence, 
cross-examining witnesses, and mak- 





82 Cf. Re Great Lakes Utilities Co. aad 

Holding Company Act Release No. 3419. 
83In Re Community Power & Light Co. 

(1940) 33 F Supp 901, 35 PUR(NS) 135; 
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id. (1939) 6 SEC 182, 32 PUR(NS) 149. Cf. 
Sen. Rep. No. 621 (74th Cong. 1st Sess.) on 
S. 2796, at p. 14. Cf. Re Great Lakes Utili- 
ties Co. supra. 
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ing oral argument. He has availed 
himself of that privilege and he has 
also filed with us a memorandum in 
the nature of a brief. His clients were, 
however, denied formal intervention 
as parties, pursuant to § 19 of the act, 
15 USCA § 79s and Rule XVII of 
our Rules of Practice. He moves that 
his clients now be granted full status 
as parties. 

Our action in denying full inter- 
vention was in accordance with our 
general policy in respect of such re- 
quests. See Rule XVII of our Rules 
of Practice and Holding Company Act 
Release No. 3512, May 8, 1942. We 


think that these security holders have 
had adequate opportunity to partici- 
pate in the proceedings and that our 
order deprived them of no substantial 
right. The motion is therefore denied. 


Conclusion 


For the reasons we have stated, we 
have concluded that we can approve 
the plan with the modifications we 
have noted in this opinion. Such mod- 
ifications have all been considered in 
substance by the parties and were the 
subject of discussion at the oral ar- 
gument in this proceeding. It is there- 
fore not necessary or appropriate that 
any additional hearing be held thereon. 

If the company desires to adopt 
these modifications and to request us 
to apply to a court, as contemplated by 
$11 (e), to enforce and carry out the 
terms and provisions of the plan, as 
modified, we will proceed immediately 
to comply with such request. 

As we have noted, jurisdiction is 
reserved with respect to such further 
consideration of the indenture, certifi- 
cate of incorporation and similar doc- 
uments as may be appropriate before 


final consummation of the reorganiza- 
tion and with respect to such matters 
as may require our further attention 
in the proceedings under § 15 (f). 


BurKE, Commissioner, concurring: 
I concur in the opinion of the Commis- 
sion but want to make one additional 
comment. The first draft of the plan 
before us is dated March 21, 1942, 
and was filed March 23, 1942, a scant 
two months ago. The difficulties of 
this company are of long standing, but 
the company and the holding company 
which controls it appear not to have 
worried seriously about problems of 
compliance with the act until the im- 
pending maturity of their bond issue 
on June 1, 1942, made them face real- 
ities. The Commission and its staff 
have thus been forced to labor under 
terrific pressure to work out compli- 
ance with the act before this compa- 
ny’s long standing difficulties with its 
capital structure are further complicat- 
ed by the maturity of its first mortgage 
bonds on June 1, 1942. In this case 
I have submitted, along with the rest 
of the Commission, to this kind of 
pressure in order not to prejudice the 
security holders, who are the persons 
really interested in this company. 
This Commission is not unused to 
working under a tight time schedule. 
I do not doubt that in many cases this 
is a necessary consequence of an emer- 
gency which could not have been antic- 
ipated or avoided. In some cases, 
however, it is equally clear that the fail- 
ure to give us reasonable time for con- 
sideration of the difficult problems 
arising under the act is attributable to 
a lack of foresight on the part of those 
in control ; in others, to a constitutional 
reluctance to recognize the inevitable, 
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and a desperate hope that something 
would turn up; and in some, to a delib- 
erate intention of forcing our hand. 
I think it is desirable to give notice 
that, in cases of that sort, those who 
caused the delay will have to bear the 
responsibility for any undesired con- 
sequences if the Commission is unable 
to dispose of the case in the time al- 
lowed. 


Supplemental Findings and Order Ap- 
proving Plan as Modified and Di- 
recting Application to Court 


Jacksonville Gas Company, a Flori- 
da corporation and a subsidiary of 
American Gas and Power Company, 
a registered holding company, having 
filed an application pursuant to § 11 
(e) of the Public Utility Holding 
Company Act of 1935 for approval of 
a plan to effectuate the provisions of 
§ 11 (b) of the act, which plan is more 
fully described in the findings and 
opinion hereinafter referred to; and 

The Commission having issued a 
notice of filing and order for hearing 
on said application, and having there- 
after issued a notice of and order for 
hearing with respect to the applicant 
and said American Gas and Power 
Company under §§ 11 (b) (2) and 
15 (f) of the act, all of which matters 
were consolidated for the purpose of 
hearing; and 

A hearing having been held pursu- 
ant to appropriate notice on the fore- 
going matters, in which all security 
holders of the applicant and other in- 
terested persons were given opportuni- 
ty to be heard, and the Commission, 
on the basis of the record made at such 
hearing and the contentions of security 
holders and other interested persons, 
having made and filed its findings and 
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opinion dated May 27, 1942 (print. 
ed herewith), proposing certain modi- 
fications to said plan and finding that 
the plan if modified in accordance with 
said findings and opinion would be 
fair and equitable to the persons affect. 
ed thereby and necessary to effectuate 
the purposes of § 11 (b) of the act: 
and 

The applicant having this day filed 
in this proceeding a document by 
which it accepts and adopts the modi- 
fications of the plan referred to in said 
findings and opinion of the Commis- 
sion, and requests the Commission to 
take appropriate action to enforce the 
plan as so modified, pursuant to the 
provisions of § 11 (e) of the act; 

The Commission now finds, on the 
basis of its findings and opinion here- 
in dated May 27, 1942, that the plan 
as this day modified by the applicant 
is fair and equitable to the persons 
affected thereby and is necessary to 
effectuate the provisions of § 11 (b) 
of the Public Utility Holding Com- 
pany Act of 1935, and should be ap- 
proved subject to the conditions here- 
inafter enumerated. 

The Commission further finds that 
appropriate action to enforce and car- 
ry out the terms and provisions of the 
plan as so modified is for the Commis- 
sion to apply to the district court of 
the United States for the southern dis- 
trict of Florida, in compliance with 
the request of the applicant pursuant 
to § 11 (e) of the act, provided that 
the applicant shall give appropriate no- 
tice of the court proceedings to its se- 
curity holders in the manner herein- 
after specified. Accordingly it is 

Ordered, on the basis of the fore- 
going and pursuant to § 11 (e) of the 
Public Utility Holding Company Act 
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of 1935, that the plan herein modified 
as set forth above be, and the same is, 
hereby approved, subject to the fol- 
lowing conditions : 

1. That the Commission reserves 
jurisdiction with respect to such fur- 
ther consideration of the proposed in- 
s denture, certificate of incorporation, 
and similar documents pertaining to 
the new company as may be prepared 
in connection with, and prior to, final 
consummation of the plan as modified ; 

2. That the Commission reserves 
jurisdiction with respect to such mat- 
ters as require the further attention 
of the Commission in the proceeding 
pending under § 15 (f) of the act 
with respect to the applicant ; and 

3. That the Commission reserves 
jurisdiction with respect to such fur- 
ther amendments or modifications, if 
any, of the plan, as the district court 
of the United States for the southern 
district of Florida may refer to the 
Commission for consideration. 


Further ordered, that counsel for 
the Commission be and they hereby are 
authorized and directed to make appli- 
cation forthwith on behalf of the Com- 
mission to the district court of the 
United States for the southern district 
of Florida to enforce and carry out 
the terms and provisions of the plan 
as modified, pursuant to the provisions 
of subsection (e) of said act and the 
request duly filed herein by the appli- 
cant; and it is 

Further ordered, that the applicant 
shall give notice of the date set by the 
court for hearing on said application, 
by mailing to each of its security hold- 
ers of record and to each of its security 
holders not of record whose name and 
mailing address are known to it, a 
copy of the findings and opinion here- 
in dated May 27, 1942, and a copy of 
this order, together with a copy of 
such notice of hearing as the court may 
direct. 
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Re Hartford Electric Light Company 


[Docket No. 7230.] 


Payment, § 17 — Meter reading and billing period — War conditions. 
An electric company, during a war emergency when man power and auto- 
mobile use must be conserved, should be permitted to render bills bimonthly 
or quarterly under a plan whereby bills for intervening months are approxi- 
mated and payment of such bills is credited on bills for the full billing period 
with the option to customers to furnish readings for intervening months. 


[July 31, 1942.] 


ROPOSAL by electric company to extend meter reading and bill- 
Pas periods: approved. 
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By the Commission: The Hart- 
ford Electric Light Company request- 
ed permission of the Commission in a 
communication dated July 20, 1942, 
to supplement the terms and conditions 
on file with the Commission under 
which it supplies electric service in its 
chartered territory, by adding the fol- 
lowing paragraph to Sheet 1 of those 
“Terms and Conditions” : 

21. When the bills are rendered bi- 
monthly or quarterly according to the 
company’s routine for meter readings, 
the number of kilowatt hours specified 
in schedules for the monthly blocks 
shall be proportionately increased. In 
intervening months an interim bill 
shall be rendered approximating in 
amount that of an average month’s 
bill, with payments appearing as a 
credit on the bill for the full billing 
period. Such interim bills shall be 
payable monthly in the same manner 
as bills based upon actual meter read- 
ings. 

At the customer’s option bills will 
be rendered for intervening months 
based upon readings furnished by the 
customer, subject to adjustment in the 
bill rendered according to the next 
reading taken by the company. 

The present “Terms and Condi- 
tions,” which were filed effective June 
1, 1940, do not specify particular pe- 
riods in which the company undertakes 
to read the meters of its several class- 
es of customers. Similarly Docket 
No. 5700 of this Commission, issued 
December 22, 1931, in dealing with 
“Electrical Rules, Regulations, Stand- 
ards, and Specifications” of electric 
utility companies, does not contain any 
regulation of this Commission in con- 
flict with the proposed Par. 21 as an 
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addition to the company’s present 
“Terms and Conditions.” 

In view of the fact that this adqj- 
tion to the company’s “Terms and 
Conditions” involves an important de. 
parture from the present practice of 
the company, the proposal was as. 
signed for a hearing to be held at the 
office of the Commission in Hartford 
on July 31, 1942. Notice of the pen- 
dency of the proposal and of the time 
and place of hearing thereon was giv. 
en to the Hartford Electric Light 
Company, to electric companies gen- 
erally, to the several municipalities in 
which the company supplies electric 
service, and by public advertisement 
in the Hartford Times, and to other 
interested parties as fully appears from 
order of notice and return of the sec- 
retary on file. At the time and place 
assigned for a hearing, the applicant 
appeared by its counsel and another 
officer. There were no other appear- 
ances. 

At the present time the Hartford 
Electric Light Company reads the me- 
ters of all of its customers once every 
month or as close thereto as is possi- 
ble. The proposal grows out of the 
National Emergency and has been sub- 
mitted for the dual purpose of releas- 
ing meter readers for munition pro- 
duction, or to supplement shortages 
of manpower in essential operating 
departments of the company and to 
reduce the mileage of cars used in me- 
ter reading and thereby effect econ- 
omy in the use of gasoline and rubber. 

The company intends to go on a bi- 
monthly basis as rapidly as its meter 
reading department can work out a 
rerouting of meter reading. It will 
first apply bimonthly meter reading 
to domestic customers and to commer: 
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cial customers as far as practicable. It 
is making a study of commercial cus- 
tomers on rates requiring an indicated 
demand and proposes eventually to ex- 
tend bimonthly reading to those cus- 
tomers if the study shows there is a 
negligible effect on such customers’ 
bills. Large industrial customers will 
continue to be read monthly. Most of 
this type of customers have chart type 
meters which must be changed 
monthly. 

In the cases of all customers, the 
rates now in force will remain the 
same so far as this proposal is con- 
cerned. The number of kilowatt hours 
specified in the present schedules for 
the monthly blocks will be proportion- 
ately increased, that is, when bills are 
rendered on bimonthly meter read- 
ings, the number of kilowatt hours in 
the monthly blocks will be doubled and, 
if rendered on a quarterly meter read- 
ing basis, the number of kilowatt hours 
in the monthly block will be tripled. 

All customers affected by the new 
practice would have their meters read 
only once every two months instead of 
as now once every month. They 
would, however, receive a bill every 
month as in the past. The bill for the 
month in which the customer’s meter 
is not read will be an estimated bill 
based upon the customer’s average for 
the last two months. When the cus- 
tomer’s meter is read by the company a 
full two months’ bill will be rendered, 
but on this bill there will be a credit 
for the payment made by the customer 
for the month when no meter reading 
was taken. 


| Under the proposed addition to the 
“Terms and Conditions,” customers 
have the option of reading their own 


meters in the months in which the com- 
pany does not read them. Any cus- 
tomer desiring this option would be 
supplied with postal cards to report the 
readings and instructed how to read 
his meter so that he can make his own 
reading and mail the postal card to the 
company. If a customer reads his 
own meter the bill for that month will 
be based upon the actual meter reading 
sent in instead of on the two months’ 
average. 

The great majority of domestic cus- 
tomers will not be affected by the pro- 
posal. A small percentage of custom- 
ers may be affected if their use of elec- 
tricity varies considerably between 
consecutive months and if the variance 
in the use takes place where the biocks 
of electricity in the rate schedule 
change. Such differences, however, 
will be slight unless the variation in 
use is very substantial. As set forth 
above, any customer regarding him- 
self adversely affected by the proposal 
may read his own meter and be billed 
each month according to the meter 
reading. 

The effect of bimonthly or quar- 
terly reading on commercial custom- 
ers is the same as the effect on domes- 
tic customers. Approximately three- 
fourths of the commercial customers 
are on block schedules with the meas- 
ured demand, and the effect upon those 
commercial customers is the same as 
the effect on domestic customers. 
About one-fourth of the commercial 
customers have measured demands, 
either chart or indicating meters. Al- 
most all the indicating meters are in 
densely settled sections, mainly on the 
premises of large customers. These 
meters the company expects, for the 
present, to read monthly. 
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A study of seventy of these custom- 
ers in the outlying territory of the 
company shows that in the past year, 
if the demands had been carried over 
a two months’ period, instead of a one- 
month period as actually billed, the to- 
tal increase in revenue from the group 
would have been 0.8 per cent. A few 
of the larger customers accounted for 
a substantial part of the differential. 
The company proposes to put this 
group on a bimonthly reading basis 
except for the larger customers there- 
in. It further proposes to put all of 
the commercial customers having a 
measured demand on a_ bimonthly 
basis as soon as possible, after further 
study and consultation with the Com- 
mission’s technical staff. 

While there would be some econ- 
omy due to the reduced car mileage 
and release of manpower to munition 
production, the economy is small and 


the incidental financial advantage to 
the company is not a factor in the pro- 
posal to go on the bimonthly meter 


reading at this time. The purpose is 
as set forth above, conservation of 
manpower, gasoline, and rubber in the 
National Emergency. If, at the termi- 
nation of the National Emergency, bi- 
monthly or quarterly reading has been 
demonstrated as fair and satisfactory 
to customers, it can be the subject of 
consideration as a permanent practice. 

The Public Service Commissions of 
the states of Massachusetts, Michigan, 
Wisconsin, Georgia, and South Caro- 
lina have approved bimonthly reading 


of meters in the present Nationaj 
Emergency either by electric utilities 
generally subject to their jurisdiction, 
or by particular companies subject to 
their jurisdiction. The plan is also 
under consideration by the public sery- 
ice commissions of various other 
states. 

Upon consideration of the evidence 
set forth at the hearing on the above 
and for the reasons stated above, the 
Commission approves the addition by 
the Hartford Electric Light Company 
of Par. 21 to its “Terms and Condi- 
tions,” Sheet 1, effective June 1, 1940, 
now on file with the Commission, 
which Par. 21 has been quoted above. 
This approval of the Commission shall 
remain in force for the duration of 
the National Emergency or until fur- 
ther order of the Commission in the 
premises, subject, however, to such 
further investigation and modification 
as may be found desirable in the pub- 
lic interest. 

Any electric utility company subject 
to the jurisdiction of the Commission 
may file a proposed amendment to its 
rules on file with the Commission pro- 
posing a change in its meter reading 
practice in conformity with this ap- 
proval for the consideration of the 
Commission. 

We hereby direct that notice of the 
foregoing be given by the secretary 
of this Commission by forwarding by 
mail true and correct copies thereof to 
parties in interest, and due return 
make. 
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INDIANA PUBLIC SERVICE COMMISSION 


Re Greenfield Gas Company, Incorporated 


[No. 15574.] 


Valuation, § 309 — Working capital — Gas utility — Relation to operating ex- 
penses. 

1. Cash working capital of a gas utility company should be arrived at, in 
conformity with sound accounting practice, by taking one and one-half 
months’ average operating expenses, p. 102. 

Valuation, § 201 — Property in temporary use — Gas line. 
2. Old gathering mains of a gas company, used only temporarily as trans- 
mission lines for the purpose of enabling the company to comply with a con- 
tract for a gas supply which will expire in the near future and after which 
the lines will no longer be necessary but should be abandoned, should be 
excluded from the rate base, p. 103. 


Expenses, § 135 — Nonrecurring — Gas pumping and storing. 


3. Expenses necessitated by pumping and storing gas obtained from local 
fields before a supply from another company became available should be 
excluded from the normal operating expense of a gas company as nonre- 
curring, p. 104. 


Expenses, § 92 — Rate case expense — Amortization. 


4. Expenses incurred in the prosecution of a rate case were permitted to 
be amortized over a 5-year period, p. 105. 

Depreciation, § 66 — Gas utility property. 
5. The age of the property of a natural gas utility was held to warrant an 
allowance of 3 per cent annually of depreciable book cost for depreciation 
although gas properties of this type did not carry quite such a high deprecia- 


tion charge, since the company would be confronted with the necessity in 
the near future of replacing substantial portions of the property, p. 105. 


Return, § 16 — Right to earn — Fair value basis. 


6. Rates should be established to yield a return sufficient to defray all 
just and proper operating costs and, in addition, yield a fair return on the 
fair value of utility property, p. 106. 


Rates, § 181.1 — War conditions — Inflation. 


7. To make effective rates which will enable a gas company to meet operat- 
ing expenses, including a fair and reasonable return, will not constitute an 
increase of prices, out of harmony with the government’s program to pre- 
vent inflation during war, when rates in effect are out of line with, and 
lower than, rates charged in contiguous communities, present rates are those 
charged by a predecessor company for inadequate and unsatisfactory serv- 
ice which has been made adequate and satisfactory, and the new rates will 
still be lower than prevailing effective rates for similar gas service in com- 
munities similarly situated, p. 106. 
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Rates, § 134 — Reasonablenss — Comparison. 


8. Rates for similar service in communities similarly situated are a matte, 
to be considered in relation to price levels although the Commission dogs 
not set up rates for utilities on such basis, p. 106. 


[August 5, 1942.] 


eee for adjustment of gas rates; increased rate schedules 


authorized. 


APPEARANCES: Clyde H. Jones, 
Attorney, Indianapolis, and William 
A. McClellan, Attorney, Muncie, for 
petitioner; John S. Powell, Attorney, 
Indianapolis, for the consumers of pe- 
titioner; William E. Bussell, City At- 
torney, Greenfield, for the city of 
Greenfield; Howard T. Batman, Pub- 
lic Counsellor, for the public. 


Note: This is an interlocutory or- 
der based on a Petition for Rehearing 
filed July 1, 1942, and additional evi- 
dence at a further hearing held, pur- 
suant to an order approved by the 
Commission July 8, 1942, in the rooms 
of the Commission, at 10 a. m., Tues- 
day, July 21, 1942. This order super- 
sedes and cancels the order approved 
in this cause June 19, 1942. 


By the Commisstion—Stuckey, 
Commissioner: On July 1, 1942, peti- 
tioner herein, by its attorney, filed a 
petition in this cause, which, omitting 
the caption, is as follows, to wit: 
[ Petition omitted. ] 

Thereafter, on the 8th day of July, 
1942, the Commission approved an or- 
der reopening said matter for further 
hearing and denying petitioner’s re- 
quest for oral argument before the en- 
tire Commission, further hearing 
having been held in the rooms of the 
Commission, 401 Statehouse, Indi- 
anapolis, Indiana, at 10 a. m., Tues- 
day, July 21, 1942, with appearances 
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as above noted. During the course of 
this hearing the following exhibits 
were introduced and admitted into 
evidence: . [List of exhibits omitted] 

In this rehearing, there was submit. 
ted by petitioner more detailed and 
complete evidence than was presented 
at the original hearing, which throws 
additional light upon and clarifies the 
elements of expenses, revenues, and 
property value. 

The evidence shows that petitioner 
is a public utility corporation, duly or- 
ganized and existing under the laws 
of the state of Indiana, and is author- 
ized by its Articles of Incorporation, 
among other things, to purchase, sell, 
and distribute natural gas as a public 
utility, or otherwise, having an at- 
thorized common capital stock divided 
into 500 shares, having a par value of 
$50,000. The Commission, by prior 
order, authorized petitioner to issue 
and sell a total of $28,000 of said capi- 
tal stock, which, the evidence shows, 
is held by President John H. Maxon 
and Mrs. Maxon, and Secretary Wil: 
liam A. McClellan and Mrs. McClel- 
lan. 

[1] That on August 25, 1941, in 
Cause No. 15195, petitioner was au- 
thorized by this Commission to put- 
chase from Public Service Company 
of Indiana certain gas utility property 
in and adjacent to the city of Greer- 
field, Indiana, for which the petition- 
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er paid the sum of $25,000 in cash. 
etitioner further assumed the pay- 


the year 1942, as a part of the consid- 
eration of said purchase price, the to- 
al amount thereof being $3,294.64, 
»s reflected by the aforesaid Exhibits 
\os. 36 to 43, inclusive ; that petition- 
et has paid, in the spring of 1942, the 
sim of $1,647.32 of said assumed 
taxes, the same amount to be paid by 
petitioner for the second, or fall, in- 
salment of taxes for the year 1942, 
making a total price which will have 
been paid by petitioner for said prop- 
ety of $28,294.64; that, since the 
purchase thereof, petitioner has made 
additions and betterments to this prop- 
ety, to June 30, 1942, in the amount 
of $5,278.05, or a total amount which 
petitioner has invested in this property 
of $33,572.69; that to this figure 
should be added the amount of $1,425 
for cash working capital, which figure 
is arrived at, in conformity with 
sound accounting practice, by taking 
one and one-half months’ average op- 
erating expenses; and that for mate- 
tial and supplies there should be added 
the sum of $793.54, which is the 
amount ascertained for this item, 
hased upon the value of materials and 
supplies on hand at the time the ex- 
amination of the books of petitioner 
was made by the accounting depart- 
ment. This makes the total amount 
invested by petitioner in this property 
of $35,791.23. 

[2] The evidence further shows 
that an original cost study of petition- 
er’s property, concluded as of April 1, 
1942 (shown by petitioner’s Exhibit 
No. 31 in this cause, which was intro- 
duced and admitted into evidence, and 
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public counselor’s Exhibit No. 2, 
which was also introduced and admit- 
ted into evidence in the original hear- 
ing, the latter being a summary of 
original cost study and depreciation 
reserve requirements of petitioner’s 
Greenfield Gas property), establishes 
the original cost figure of petitioner’s 
property, as of May 31, 1941, at 
$166,795.90; that the total cost of ad- 
ditions to this property from May 31, 
1941, to March 31, 1942, amounted to 
$4,040.54, but, at the further hearing 
in this cause, petitioner showed addi- 
tional expenditures for additions and 
betterments which raises this latter fig- 
ure to the sum of $5,278.05; that the 
property retired over the same period 
amounted to $25,168.27; that the 
original cost of the property of peti- 
tioner in place, as of March 31, 1942, 
is $145,668.17; that to this figure 
should be added the sum of $1,237.51 
for additions made between March 31, 
1942, and June 30, 1942, raising the 
last above stated property figure to 
$146,905.68; that the original cost 
figure of the property that should be 
abandoned, as of March 31, 1942, is 
$21,207.21; that the original cost of 
the operative property of petitioner, as 
of the same date, is $124,460.96, to 
which should be added $1,237.51 for 
additions and betterments made since 
that date to June 30, 1942, which 
places the original cost of the opera- 
tive property of petitioner, as of this 
date, at $125,698.47; that from this 
figure should be deducted the sum of 
$58,925.04, being the original cost 
figure of the old gathering mains of 
petitioner’s Greenfield property, which 
must be taken out since these mains 
are only used temporarily as transmis- 
sion lines for the purpose of enabling 


45 PUR(NS) 





INDIANA PUBLIC SERVICE COMMISSION 


petitioner to comply with a contract 
for a gas supply. The contract will 
expire February 1, 1943, and, there- 
after, those lines will no longer be nec- 
essary for the conveyance of gas to 
Greenfield, and should, thereupon, be 
abandoned as gas transmission lines, 
having no value other than salvage. 
This, then, leaves us an original cost 
figure of $66,773.43 for petitioner’s 
operative, used and useful, property, 
as of June 30, 1942; that the total re- 
quired depreciation on the original 
cost basis of petitioner’s operative 
property, as of March 31, 1942, is 
$88,817; that the depreciation figure, 
as of the same date, on the aforesaid 
gathering mains, which cannot be con- 
sidered as used and useful in the es- 
tablishment of a rate base, is $48,093, 
which amount, deducted from $88,- 
817, total depreciation requirement, 
establishes the net depreciation on the 


operated property at $40,724. This 
amount, deducted from the aforesaid 
original cost figure of $66,773.43, 
fixes the net original cost value of pe- 


titioner’s Greenfield property, used 
and useful in rendering natural gas 
service to petitioner’s customers in the 
city of Greenfield, Indiana, and its en- 
virons, in the amount of $26,049.43; 
adding cash working capital in the 
amount of $1,425, and material and 
supplies of $793.54, establishes an 
original cost value of petitioner’s 
property at $28,267.97, 

[3] At the further hearing, by pe- 
titioner’s aforesaid Exhibit No. 35, 
the operating revenues, for the first 
six months of 1942, are shown to be 
$13,148.81, which, estimated on a 
twelve months’ basis, would amount 
to $26,297.62; that, as reflected by 
said Exhibit No. 35, and evidence de- 
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veloped by the Commission at the fy; 
ther hearing, petitioner’s operating ¢ 
penses are as follows, to wit: Ty; 
cost of gas to petitioner for said s 
months’ period, $5,819.30. From th 
figure, however, should be deducte 


the sum of $397.66, which petition 


showed was for plant labor, pumping 4 iti 


and storing of gas, which figure wall 


projected for the year, necessitated } 

pumping and storing gas obtaine 

from local fields before the suppl 

from Panhandle Eastern became ayail 

able. This expense is not a recurring 
one and should be deducted from nor 

mal operating expense, thereby reduc 

ing the aforesaid total figure to $5, 

421.64, and this, estimated over ; 
year’s operation, establishes the figur 
of $10,843.28. For the items of op- 
erating costs (other than gas and tax. 
es), insurance, office rent, distribution, 
labor, office salary, office expense, etc, 
as set out on said exhibit, are shown, 
for the six months’ period, as being 
$3,272.58, which, estimated for the 
year, would amount to $6,545.16. The 
item of taxes (except Federal) state 
and local, social security and gross 
income, total $1,208.76 for six 
months, and $2,417.52 for the year. 
Pipe line rental, which petitioner is 
obligated to pay to Panhandle Eastern 
under contract, amounts to $5,000 an- 
nually. It is not possible, at this time, 
for the Commission definitely to deter- 
mine whether or not this figure is too 
high, but this matter is under inves- 
tigation. Depreciation, at the rate of 
3 per cent on the even figure of $65; 
000, original cost base, is $1,950; on 
said exhibit, petitioner charged for 
this item 3 per cent on a value of 
$100,000, or $3,000 annually. For 
administrative expenses, which were 
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ot shown on said Exhibit No. 35, the 

ommission, in the light of the evi- 
tence adduced at the further hearing, 

ill allow, as against operating reve- 
yes, taking into consideration the 
lume thereof, the sum of $5,000 
bnnually, making the total expenses of 
titioner, on an annual basis, amount 
to $31,755.96. 

[4] The evidence further shows, 
bs developed by the Commission, that 
xtitioner has incurred expenses in the 
prosecution of this rate case, which 
are as follows, to wit: 

Attorney fees . 

For engineering services 

For the giving of notice by publica- 
tion of the hearing herein 

For accounting services of this Com- 

mission 18.36 
or a total of $1,161.73, which amount 
petitioner should be permitted to amor- 
tie over a 5-year period, or at the 
rate of $232.34 annual charge against 
operating revenues, and this yearly 
amortization amount, added to the to- 
tal operating expense figure, raises the 
total operating expenses per annum to 
an amount of $31,988.30. 

The evidence further shows that 
John H. Maxon, president of peti- 
tioner, having had many years’ expe- 
rience in the operation and manage- 
ment of gas properties, testified that, 
in his opinion, the value of said prop- 
erty should be fixed at $150,000; this 
witness further testified that the re- 
port of the engineering department, as 
originally made in this case, shows the 
reproduction cost new, depreciated 
value, as shown by the evidence in 
this cause, in even figure, to be $176,- 
000; this witness further testified that 
for retired and abandoned property he 
would deduct therefor, from the for- 
mer reproduction value depreciated, 
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the sum of $83,000. This would es- 
tablish a new property reproduction 
cost new depreciated figure of $93,000. 
The evidence further shows that the 
service rendered by petitioner’s prede- 
cessor was inadequate and very unsat- 
isfactory. That condition was brought 
about because of the gradual exhaus- 
tion of the wells from which the gas 
was drawn. Then it was necessary to 
pump the gas from the wells into the 
gas holder. The supply of gas was 
not sufficient to afford continuous 
service to the customers of Greenfield. 
Since petitioner took over the opera- 
tion of this property and began the 
distribution of gas supplied by Pan- 
handle Eastern Pipe Line Company, 
the quantity, and the pressure under 
which it is supplied, has been, and is 
now, sufficient to meet any and all 
needs of gas consumers in this locality. 
[5] The evidence further shows 
that the engineering department of the 
Commission has calculated the proper 
depreciation charge on the Greenfield 
Gas property as 3 per cent annually of 
the depreciable book cost of the prop- 
erty. Asa rule, gas properties of this 
type do not carry quite this high a de- 
preciation charge, but, in this case, the 
age of petitioner’s property warrants 
such a charge for the time being be- 
cause of the fact that petitioner will 
be confronted with the necessity, at a 
time possibly not far removed, of re- 
placing substantial portions of this 
property. At any time this figure 
should prove to be too high, the Com- 
mission can, and will require peti- 
tioner to reduce the depreciation rate. 
The evidence further discloses that 
petitioner’s property has been reas- 
sessed by the local taxing officials of 
Hancock county at $14,900. To this 
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figure the State Tax Board added 
$65,000, making the total tax valua- 
tion stand, for the present, at $79,900. 

The Commission, having considered 
the evidence, arguments, and state- 
ments of counsel, and being mindful 
of the fact that petitioner’s utility 
property involved in this cause is an 
operating unit and a going concern, 
with business attached, finds that the 
fair value for rate-making purposes, 
including all elements of value, tangi- 
ble and intangible, of the property of 
petitioner, used and useful in render- 
ing satisfactory and adequate gas serv- 
ice to its customers in Greenfield and 
environs, is not in excess of $36,000, 
as of June 30, 1942. 

[6] The Commission further finds 
that the income of petitioner, during 
its first six months’ operation to June 
30, 1942, amounts to $13,148.81, 
which, projected over the full year, 
would be $26,297.62, whereas, it 
would appear that the operating ex- 
penses, properly chargeable against 
operating revenues for determining 
rates, for the same period, amount to 
$15,994.15, and $31,988.30 for the 
year (which includes $232.34 annual 
rate case expense over a 5-year peri- 
od), or a predictable operating loss 
for 1942 or $5,690.68. The Commis- 
sion is aware of the urgency of estab- 
lishing a new schedule of rates to be 
made effective at Greenfield, at once, 
which will yield a return sufficient to 
defray all just and proper operating 
costs and, in addition, yield a fair re- 
turn on the fair value of petitioner’s 
property, established as of June 30, 
1942. In order that this effect be ac- 
complished, the rates should yield a 
gross income of approximately $34,- 
000 annually, which amount includes 
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amortization of the instant rate « 
expense over a period of five years, 
[7, 8] It is the understanding 9 
this Commission that the Office 9 
Price Administration of the Unite 
States government is scrutinizing 
among other things, all petitions {fg 
rate increases filed with state regul, 
tory bodies by public utilities. [j 
short, as the Commission understand 
the situation which has arisen becaus 
of the present World War, the govern 
ment, in its effort to prevent inflation 
in all lines of business, can make no 
exception of public utilities. Their 
charges for service must not be per- 
mitted to increase. The Commission 
is in accord with such a program asa 
general proposition. But the Commis. 
sion takes the position, in the instant 
case, that to make rates effective which 
will enable petitioner to meet all of its 
proper operating expenses, including 
a fair and reasonable return as here- 
in set out, will not constitute an in- 
crease of prices. Cogent reasons are 
obvious. First: The evidence shows 
that the rates now in effect at Greer- 
field are out of line with and lower 
than the rates charged for gas service 
in contiguous communities. While, 
of course, this Commission does not 
set up rates for utilities on the basis 
of what rates are for similar service 
in communities similarly situated, yet 
the Commission believes that this is a 
matter to be considered in relation to 
price levels. Second: The rates now 
in effect were those charged by peti- 
tioner’s predecessor for a gas service 
that was inadequate and unsatisfactory. 
Even the amount of gas used had to be 
restricted as to quantity and the time 
of day consumed in order that pressur¢ 
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would be maintained to a degree that 
would make it possible for the greatest 
number of customers to obtain serv- 
ice. Compare the situation with the 
present. The evidence shows, and the 
Commission finds, that the service 
which petitioner has rendered since it 
took over the property and began the 
distribution of natural gas has been, 
and is, adequate and entirely satisfac- 
tory. Third: The new rates will still 
be lower than the prevailing effective 
rates for similar gas service in com- 
munities similarly situated in the state 
of Indiana, and, therefore, it follows 
that such rates will not raise the gen- 
eral gas price level to consumers. 
Because of the fact that the only 
consumer data made available in evi- 
dence to the Commission is that which 
was based on the sales of gas by peti- 
tioner’s predecessor for the year 1939, 
the Commission uses that study as the 
basis for the rates herein determined, 
constructing them so as to yield a fair 
return on the fair value of petitioner’s 
used and useful property as above set 


out. However, since the service for 
the year 1939, and afterwards, up to 
the time when petitioner began distrib- 
uting natural gas obtained from Pan- 
handle Eastern, was inadequate and 
unsatisfactory, it is reasonable to as- 
sume that there will be an increase of 
gas sales by petitioner for 1942, and 
subsequent periods, over 1939. The 
increased sales, of course, should re- 
sult in a substantial increase of reve- 
nues. For this reason, coupled with 
the fact that petitioner’s operating 
history of this property is too short 
to afford reliable consumer data by 
which the new rates can be tested, the 
Commission believes that it should 
hold this cause open for the purpose 
of retaining jurisdiction over the sub- 
ject matter thereof, and the parties 
thereto, pending further investigation, 
hearing, and order, as may become 
necessary, before making the final de- 
termination of the issues herein. It 
would appear that to follow such pro- 
cedure in this cause would best serve 
the public interest. 





MICHIGAN PUBLIC SERVICE COMMISSION 


Re Home Telephone Company of 
Grass Lake 


[T-150-42.1.] 


Rates, § 558 — Telephone — Handset differential. 
1. Little justification of a handset differential can be found where tele- 
phone service is common battery and the general level of rates is reasonably 
comparable to the generally accepted standards, p. 109. 

Service, § 452 — Telephone — Multiparty service. 
2. Multiparty telephone service within a base rate area has little economic 
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justification ; 4-party line service can be offered at a rate comparable tp — 
the rate for multiparty line service, p. 109. Party 


Itipar 
[August 3, 1942.] ee 


PPLICATION for authority to revise telephone rates; apph- I = 
l \ cation granted as modified. eat 


2. Hai 
¥ charge ¢ 


By the Commission: Application Common Battery Service sty 
was filed July 28, 1942, by Home Tele- Business Service Outside 
phone Company of Grass Lake, a cor- 

oration, requesting authority to re- 
e q g y 5 Residence Service Iti 
vise the rates applicable to optional Pa é Multipa 
: ; Individual Line Extensi 
common battery service at its Grass 5-Party Line ; : Service 
Lake exchange. Extension Station j Residen 
Examination of the records of the (1) Handset service, 10¢ per month extra, Individt 
age z (2) Individual line and 5-party line rates Multipe 
Commission discloses that rates and are subject to a discount of 25¢ per month if Extens' 
charges for local magneto exchange the total bill is paid on or before the twentieth Service 
: of the month. 1. In 
service of Home Telephone Company lens 
were last approved by this Commission It appears that the introduction of 2. - 
by order of December 16, 1924, in the foregoing rates for common bat- Be 
File T-150, which order authorized tery service, said service being option- for fy 
the following schedule: al with the customer, did not consti- hy 
Magneto Service tute an increase in rates as contemplat- 
Business Line Service Monthly Rate ed by § 10 of Act 206 of 1913, and 
Individual Line was therefore done without notice and 
2-Party Line : . : 
Si ceaitiaal Minas hearing and at pr time = not re- 
clita es Dateien quire or receive formal Commission 
cy eng _ Line : approval. 
-Party Line ; 
Piney Line Cobilicalend It now appears that Home Tele 
Extension Station : phone Company desires to adopt a 
Rural Line more comprehensive schedule of com- 
Business . mon battery service rates than are now 
Residence : 4 
in effect, and pursuant to Commis- 

At further appears from the Com-  gion’s Order D-3096 of August 11, 
mission’s records that no change has 1937, as amended, has submitted draft 
been made by Home Telephone Com- copies of proposed tariff sheets de- 
pany in the foregoing rates to the pres- signed to put into effect, after Com- yi 
ent time so far as magneto type Of mission approval, common battery ps 
service is concerned, but that subse-  cervice rates as follows: pe 
quent to December 16, 1924, Home | 
Telephone Company introduced op- Common Battery Service 
tional common battery service within Within the Base Rate Area 
the base rate area at rates never for- Business Service Monthly Rate 
mally approved by this Commission, Individual Line 

lilly ean ie foll : 2-Party Line . 
which rates appear to be as follows: Extension Station 
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RE HOME TELEPHONE CoO. 


Residence Service 
Individual Line 
2-Party Line . 
Multiparty Line 
Extension Service 


1, Individual line and 2-party line services 
are subject to 25¢ per month discount if the 


total bill is paid on or before the twentieth. 

2. Handsets are furnished for an additional 
charge of 10¢ per month for a period of five 
years. 


Outside the Rate Base Area but within the 
Exchange Service Area 

Business Service Monthly Rate 

Individual Line 

Multiparty Line 

Extension Station 

Service Station 


Residence Service 

Individual Line 

Multiparty Line 

Extension Station = 
Service Station .60 

1. Individual line service is subject to line 
mileage charges in addition to the above rates. 

2. Above rates entitle the customer to wall 
or desk type instruments; handsets are fur- 
nished at an extra charge of 25¢ per month 
for five years. 

3. The above rates are not subject to dis- 
count. 

So long as proper safeguards are 
taken to protect the customers from 
conversion of their services from 
magneto service to common battery 
service against their will, the adoption 
of more comprehensive common bat- 
tery service optional rates will not re- 
quire statutory notice and hearing, 
and can therefore be disposed of at 
this time. Consideration of the pro- 
posed schedule as set forth above in- 
dicates that the rates proposed are 
higher in some respects than rates ap- 
proved by the Commission within re- 
cent months for exchanges with char- 
acteristics similar to the Grass Lake 
exchange. 

[1] The differential for handset 
use may be justified under such cir- 
cumstances as (1) where the local 
service rates are below generally ac- 
cepted standards, or (2) where the 
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service is magneto requiring the dis- 
proportionately expensive magneto 
handset instrument. However, where 
the service is common battery and the 
general level of rates is reasonably 
comparable to the generally accepted 
standards, little justification of a 
handset differential can be found. 

[2] Multiparty service within a 
base rate area has little economic jus- 
tification. Four-party line service can 
be offered at a rate comparable to the 
rate for multiparty line service. 

In view of the foregoing, and to 
provide the community served by the 
applicant with a schedule of rates 
which are comparable to the rates here- 
tofore in recent months approved by 
this Commission for similar services 
at similar communities so as to elimi- 
nate unreasonable discrimination as 
between communities, and to provide 
a schedule that conforms with modern 
practices in the classes of service of- 
fered, the rates and charges herein- 
after set forth will be authorized. 

Now, therefore, it is ordered that 
Home Telephone Company is author- 
ized and directed to forthwith submit 
for filing tariff sheets revised to con- 
form with the following: 


Optional Common Battery Service 
Local Exchange Rates 


Within the Base Rate Area, which 
consists of a quadrilateral enclosing 
the village of Grass Lake and bound- 
ed on the north by the northernmost 
village limit extended, on the east by 
the easternmost village limit extended, 
on the south by the southernmost vil- 
lage limit extended, and on the west 
by the westernmost village limit ex- 
tended. 
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Gross Net 
Monthly Monthly 
Base Rates Base Rates 

Business—Individual 

TINO GOL 5. 5.005000 5 $2.75 $2.50 
Business—2-Party Line 

COPE VICE: > i.5i0'o.sc0:a ns wares 25 2.00 
Business—Extension Sta- 

ea eae 1.00 1.00 
Residence—Individual 

Line’ Service .......2.5. 2.15 1.90 
Residence—2-Party Line 

BereNe outa a be 1.90 1.65 
Residence—4-Party Line 

BS RUORIEE isis ce> cia) «caba-cherere 1.70 1.45 
Residence—Extension Sta- 

i CRS ieee ees aire 50 50 
Semi-Public Pay Station 

—Daily. Guarantee (on 

Local Messages Only) ...c0sses: $0.08 











Outside the Base Rate Area but within 
Exchange Service Area 








MICHIGAN PUBLIC SERVICE COMMISSION 





Rural Line Services—More than 3 miles 
Base Rate Area, om 


SHES 555 Coke kes 275 2.50 
IRESHIENCE 4c keseneeewces 2.00 175 
Extension Stations 

AMRTIOGS iy oc pide atnwma sare 1.00 1,00 
RESIDENCE sasccccccsdeses .50 50 
Service Stations—each .. .75 50 


Net rates apply if bills are paid on or be. 
fore the twentieth of the month for which 
service is rendered. 


It is further ordered that in connec- 
tion with common battery service, 
standard wall, desk, or handset type 
instruments are to be furnished at the 
option of the customers. 


It is further ordered that jurisdic 





Individual Line Services—Base Rates Plus 
Applicable Line Mileage Charges, (63¢ per 
quarter mile, or fraction). 


Rural Line Services—Within 3 miles from 
Base Rate Area, 

Eee Oe eT 

Residence 













tion in the matters herein contained is 
reserved, and the Commission retains 
the right to issue such other and fur- 
ther order or orders as the circumstan- 


2.25 ; 
ces May require. 
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UNITED STATES CIRCUIT COURT OF APPEALS, THIRD CIRCUIT 


Jersey Central Power & Light Company 


Vv. 


Federal Power Commission 


New Jersey Power & Light Company 


Vv. 


Same 


[Nos. 7256, 7257.] 
(129 F(2d) 183.) 







Appeal and review, § 8 — Determination subject to review — Commission decision 
on status. 
1. A determination by the Federal Power Commission that the acquisition 
of stock of one company by another is in violation of the Federal Power 
45 PUR(NS) 110 
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Act, because both companies are public utilities within the meaning of 
§ 201 of the Federal Power Act, 16 USCA § 824, has the status of a review- 
able order within the purview of § 313(b) of the act, 16 USCA § 825) 


(b), p. 117. 


Interstate commerce, § 34 — Powers of Congress — Transmission of electricity. 


2. Congress possesses the constitutional right to legislate concerning elec- 
trical energy transmitted in interstate commerce, p. 125. 


Interstate commerce, § 22 — What constitutes — Interstate electric transmission. 


3. Transmission of electric energy over facilities owned and operated by an 
electric utility whose physical lines are located wholly within a single state is 
transmission in interstate commerce within the meaning of § 201(b) of the 
Federal Power Act, 16 USCA § 824(b), if, by intermediate connection, the 
energy flows across the state line and into the lines of a distributing company 
in another state, even though the generating company itself sells no elec- 
tricity in interstate commerce and the amount transmitted is small, and it 
is not important that the electricity transmitted is designated as emergency, 
economy-flow, incidental, or slop-over current, p. 125. 


Electricity, § 2.1 — Jurisdiction of Federal Power Commission — Interstate elec- 


tric transmission. 
4. An electric utility company whose physical lines are located wholly with- 
in a single state but whose facilities are used for transmission of current ir 
interstate commerce within the meaning of § 201(b) of the Federal Power 
Act, 16 USCA § 824(b), is a public utility subject to the jurisdiction of 
the Federal Power Commission within the meaning of that section of the 
act, p. 125. 


Consolidation, merger, and sale, § 4.4 — Jurisdiction of Federal Commission — 


Sale of stock — Company transmitting interstate electricity — State 
regulation. 
5. The authority of the Federal Power Commission, pursuant to § 201(a) 
of the Federal Power Act, 16 USA § 824(a), governs the acquisition of 
stock by one public utility from another public utility (within the definition 
of § 201(e)) although the latter is subject to regulation by a state Com- 
mission, p. 126. 


[May 25, 1942, As amended July 11, 1942.] 


ETITION for review of order of Federal Power Commission 
Prhroiaing an electric utility company to be subject to Com- 
mission jurisdiction and holding acquisition of securities to be 
unlawful; determination of Commission affirmed. For decision 

by Commission, see 30 PUR(NS) 33. 
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ington, D. C., on the brief), for re- 


spondent. 





45 PUR(NS) 








Circuit Judges. 
Bias, C. J.: 
Questions Involved 


The petitioners in the cases at bar, 
Jersey Central Power and Light Com- 
pany and New Jersey Power and Light 
Company, seek review of an order 
of the Federal Power Commission en- 
tered July 18, 1939, 30 PUR(NS) 
33, pursuant to the Federal Power 
Act, 16 USCA § 79la et seq. The 
first question presented for our deter- 
mination is whether this court has ju- 
risdiction of the petitions by virtue 
of § 313 (b) of the Federal Power 
Act, 16 USCA § 8251 (b). The sec- 
ond question is whether the “Determi- 
nation of the Commission” can be 
sustained on its merits. The facts are 
as follows: 


Facts 


On June 7, 1938 the Commission 
entered an order pursuant to the pro- 
visions of § 301 (b), Part III of the 
Federal Power Act, 16 USCA § 825 
(b), directing the petitioner, Jersey 
Power, to submit information concern- 
ing the acquisition by it of 341,350 
shares of the common stock of the pe- 
titioner, Jersey Central, without the 
authorization of the Commission and 
allegedly in violation of § 203 (a) of 
the act, 16 USCA § 824b (a). This 
section provides that no public utility 
within the purview of the act shall 
purchase or acquire any security of 
any other public utility within the pur- 
view of the act without having first 
secured an order of the Commission 
authorizing it to do so. Jersey Power, 
admitting that it was a public utility 
within the meaning of § 201 (e) of 
45 PUR(NS) 
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Before Biggs, Maris, and Goodrich, 
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the act, 16 USCA § 824 (e), filed 
an answer to the Commission’s order 
admitting that it had acquired the 
stock of Jersey Central but denying 
that the provisions of § 203 (a) were 
applicable to the transaction for the as. 
serted reason that Jersey Central was 
not a public utility within the meaning 
of the act. Jersey Central sought in- 
tervention, was made a party to the 
proceedings, and asserted the same de- 
fense. After hearing, the Commission 
found that Jersey Central was a pub- 
lic utility within the meaning of the 
act and that Jersey Power had acquired 
the securities in violation of § 203 
(a). The Commission issued its find- 
ings on July 18, 1939, supra. Peti- 
tions for rehearing timely filed by both 
Jersey Central and Jersey Power were 
denied by the Commission on Septem- 
ber 15, 1939. Review of the Commis- 
sion’s determination was then sought 
in this court. 

Both Jersey Central and Jersey 
Power own and operate public utility 
systems in New Jersey. The petition- 
ers and another electric public utility 
corporation, Public Service Electric 
and Gas Company, serve territories 
which comprise about two-thirds of 
the area of the state of New Jersey. 
Jersey Power’s territory lies in the 
western part of the state and is bound- 
ed roughly upon the west by the line 
of the Delaware river and the western 
boundary of New Jersey. To the 
south Jersey Power’s territory moves 
down with the line of the river to ter- 
ritory contiguous with that served by 
the Philadelphia Electric Company and 
its subsidiaries in Pennsylvania. 

Jersey Central for its part serves 
two noncontiguous areas in New 
Jersey. One lies to the north adjacent 
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to and east of the territory of Jersey 
Power and contiguous to the area 
served by Public Service on the east. 
Jersey Central has another area of 
service to the south and east of the 
territory of Public Service just men- 
tioned. The latter area of Jersey Cen- 
tral runs from the Atlantic coast back 
toand contiguous with territory served 
by Public Service. It is with this area 
of service of Jersey Central with 
which we are most concerned in the 
cases at bar. Beginning at a point near 
Barnegat on the Atlantic coast, Jersey 
Central’s lines run north through the 
New Jersey seaside resorts to South 
Amboy. Further to the west in central 
New Jersey other lines of Jersey Cen- 
tral supply electricity to New Lisbon 
and villages and towns to the north 
of it. These western lines connect 
with the eastern system at South Am- 
boy. 


From South Amboy a main con- 
necting line runs across the territory 
of Public Service into the northern 


area served by Jersey Central. There 
is a large generating plant at South 
Amboy which is connected with a sub- 
station maintained by Public Service 
at Perth Amboy on the opposite side 
of the Raritan river. This substation 
is known as the Mechanic street sub- 
station and what goes on there fur- 
nishes many of the basic facts giving 
rise to the controversy at bar. 

The line which connects Jersey 
Central’s generating plant at South 
Amboy with the Mechanic street sub- 
station is a little over 2 miles long. 
Jersey Central owns about seven- 
eighths of a mile of the connecting 
line, that portion of it which runs 
from Jersey Central’s generating plant 
[8] 
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to the south bank of the Raritan river. 
At that point a submarine cable, owned 
by Public Service, takes the current 
under the Raritan river. Emerging 
from the river the current is taken by 
an overhead line owned by Public 
Service for a distance of about a mile 
and a fifth to the Mechanic street sub- 
station owned by Public Service. The 
connecting line comes into the Me- 
chanic street substation through meter- 
ing equipment and switches and is con- 
nected with a “bus-bar.” There are a 
number of connections to the bus. Two 
are to the plant of the General Cable 
Corporation, a customer of Public 
Service. Two are connections with 
Metuchen, New Jersey. Another con- 
nection leads to the town of Keasby in 
that state. An additional connection 
runs to Public Service’s substation at 
Carteret, New Jersey. There is also, 
and this is of particular importance, a 
tap with metering equipment and an 
air break switch connected to a line of 
Staten Island Edison Corporation 
which serves Staten Island, New 
York. 

At this point it becomes necessary to 
endeavor to describe three “types” of 
electricity which flow through the 
Public Service bus-bar at the Mechan- 
ic street substation. These three 
“types” of power are designated as 
“emergency,” “economy-flow,” and 
“incidental” or “slop-over’ power. 
The petitioners take the point of view 
that we are concerned particularly with 
the last two kinds of electrical energy. 
But the fact is that electricity is ener- 
gy no matter what you call it and the 
“types” of electrical energy involved 
in the cases at bar, as the petitioners 
use that word, refer really to the kind 
45 PUR(NS) 
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of contractual relations between Jer- 
sey Central and Public Service on the 
one hand and Public Service and the 
Staten Island Company on the other, 
pursuant to which current comes to 
or from Public Service’s bus-bar at 
the Mechanic street substation. 

“Emergency” power is simply elec- 
tricity supplied by one power company 
to another when the latter needs addi- 
tional electrical energy to take care of 
an emergency. The cost of emergency 
power is higher than that of the other 
types of power. The cost of and con- 
ditions for supplying emergency pow- 
er between Public Service and Jersey 
Central are governed by a contract 
executed by the two companies and 
dated March 24, 1931. 

The contract of March 24, 1931, 
provides that if the interconnecting 
facilities of the two companies are 
made available for power other than 


emergency power, the use of the con- 
nections should be made available by 
agreement between the companies. 
Accordingly Jersey Central and Pub- 
lic Service arrived at an oral agreement 
for an interchange of “economy-flow” 


electricity. Economy-flow electricity 
may be described as energy generated 
and supplied by one company to an- 
other when the receiving company has 
enough generating facilities to gener- 
ate that electricity for itself but elects 
to receive it from another company 
because that company can generate 
and deliver it to the point where it is 
needed more cheaply than the purchas- 
ing corporation. Economy-flow pow- 
er is supplied to Public Service by Jer- 
sey Central upon a day-to-day basis 
and the price is calculated by a formu- 
la which consists in taking half of the 
45 PUR(NS) 


cost of the electricity to the generating 
company and adding to that figure half 
of what the cost would have been if 
the purchasing company had generated 
the electricity. 

Public Service receives economy- 
flow current almost daily from Jersey 
Central but it should be noted that 
Jersey Central’s net receipts from the 
sale of economy-flow current for the 
year 1937 were about $10,000 while 
its net income from all the electricity 
sold by it’ during the same period 
amounted to $4,170,585. Jersey Cen- 
tral in fact is principally engaged in 
the retail sale of electricity to numer- 
ous individual customers in its terri- 
tory. We shall deal with the electrici- 
ty supplied by Jersey Central to Pub- 
lic Service in terms of kilowatt hours 
at a later point in this opinion. 

We think that “slop-over” or “in- 
cidental” current is well described 
upon the brief of the petitioner, Jersey 
Power, as “. an electrical phe- 
nomenon which consists in an in- 
stantaneous, involuntary ebb and flow 
where there is a physical connection 
otherwise unused, between two sys 
tems. Where such an unused connec- 
tion exists the two systems are nor- 
mally ‘in balance.’ When there is a 
sudden demand for more energy made 
on one of the systems, its generators 
are speeded up to meet the demand. 
There is a tendency, however, for the 
system on which the sudden demand is 
made, to draw on the system with 
which it is connected for the instanta- 
neous period between the demand and 
the compensating generating speed-up 

”” Since the systems of Jersey 
Central, Jersey Power, and Public 
Service are interconnected and are syn- 
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chronized,’ not only with each other 
but also with other electrical trans- 
mission systems covering the southern 
part of New Jersey, the southeastern 
part of Pennsylvania, the northeastern 
part of Maryland, Delaware and with 
the Staten Island Company, “spin- 
ning” reserve is maintained by Jersey 
Central, Jersey Power, and Public 
Service. Additional spinning reserve 
is procurable from interconnected pub- 
lic utilities in Pennsylvania and New 
York. Spinning reserve consists of 
spinning dynamos, whose current may 
be thrown on the circuits in case of 
necessity. Since these various electric 
utilities systems are interconnected, it 
is obvious that there will be some inci- 
dental or slop-over current passing 
through the various system connec- 
tions including the bus-bar at the Me- 
chanic street substation which com- 
prise the connections between Jersey 
Central and Public Service on the one 
hand and Public Service and the Stat- 
en Island Company on the other. 
According to an exhibit introduced 
in evidence by the Commission the 
amount of economy-flow current re- 
ceived by Public Service from Jersey 
Central in 1937 and in the first three 
months of 1938 far exceeded the cur- 
rent in that category gotten by Jersey 
Central from Public Service. This 
power was metered at South Amboy 
and passed through the bus-bar of the 
Mechanic street substation. In 1937, 


55,421,000 kilowatt hours of electrici- 
ty were delivered by Jersey Central to 
Public Service against 315,600 kilo- 
watt hours received by Jersey Central 
from Public Service. For the first 
three months of 1938 Jersey Central 
delivered to Public Service 10,140,000 
kilowatt hours against 87,400 kilowatt 
hours received by Jersey Central from 
Public Service. In 1936 Public Serv- 
ice received from Jersey Central 70,- 
694,825 kilowatt hours against 1,- 
400,720 kilowatt hours delivered by 
Public Service to Jersey Central. In 
1935 the kilowatt hours delivered by 
the two companies to each other were 
comparable to the amounts delivered 
in 1936 and in 1934 the figures were 
comparable to those of 1937. 

The meters at the Mechanic street 
substation were read at half hour in- 
tervals from 6 A. M. until midnight 
and at hour intervals from midnight 
to 6 a. M. These readings were re- 
corded regularly on log sheets kept by 
the station employees. From January 
1, 1937 to September 6, 1938, 25,500 
readings were made and recorded in 
the log. One hundred and eighty- 
four readings, which the Commis- 
sion found representative were se- 
lected from the 25,500 readings and 
analyzed further by the Commis- 
sions experts. These show that as 
electricity flowed from Jersey Central 
to the Mechanic street substation, cur- 
rent flowed out from the bus-bar to 





1Synchronization consists in running the 
generators upon interconnected systems at the 
same rate of speed. One or more generators 
at strategic points upon the connected systems 
set the pace like metronomes running in uni- 
son. It appears from the record in the cases 
at bar that the metronome generators which 
set the pace for the interconnected alternating 
current power systems which we are discus- 
sing are operated on the systems of other in- 
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terconnected public utility systems in Penn- 
sylvania and New York. The Staten Island 
Company is in turn a part of and connected 
with one of these systems. Though much em- 
phasis is laid by some of the Commission’s 
witnesses on the phenomenon of synchroniza- 
tion, it does not possess significance under the 
facts of the appeals at bar except to the ex- 
tent indicated in the opinion. 
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the Staten Island Company. The 184 
readings demonstrated that the elec- 
tricity transmitted by Jersey Central to 
Public Service exceeded the local re- 
quirements for electricity from the 
bus-bar. Twenty-four of the 184 
readings were subjected to further 
analyses by the Commission in an at- 
tempt to determine the percentage of 
electricity supplied to the Staten Is- 
land Company originating in the Jer- 
sey Central system. The Commission 
found that these readings demonstrat- 
ed that electricity was flowing out of 
all of the bus-bar connections except 
the connection with Jersey Central 
where current was flowing in. As a 
consequence the Commission found 
there was no electricity coming in to 
the bus-bar on these occasions except 
from Jersey Central. As to five pe- 
riods examined it appeared that the 
flow of electricity to Public Service on 
the bus-bar from Jersey Central ex- 
ceeded the requirements of the Central 
Division of Public Service, the load 
required to maintain the Staten Is- 
land Company and all local require- 
ments of the substation. 

The petitioners take exception to 
the conclusions drawn from the read- 
ings by the Commission’s experts. 
They say that you can’t earmark a kilo- 
watt. This saying is as true as a state- 
ment that running water cannot be 
earmarked. But if water is put into 
a reservoir which is connected with 
pipes which cross state lines, some of 
the water will cross state lines and en- 
ter into interstate commerce if it be 
the subject of commercial transac- 
tions. The analogy between water 
and electricity is illustrative of the 
facts in the case at bar. The Commis- 
sion was justified in finding as a fact 
45 PUR(NS) 


that some of the electricity generated 
by Jersey Central at its South Amboy 
plant reached Staten Island. 
Operators of the Staten Island Com. 
pany stationed at the Staten Island end 
of the submarine cable running from. 
the bus-bar under the Arthur Kill and 
operators of Public Service on the 
New Jersey side of that estuary 
watched meters which registered the 
flow of current passing between the 
two companies and could and did cut 
the flow of electricity between them 
from time to time. The petitioners 
contend that much of the electricity 
which passed through the connection 
was slop-over or incidental current, 
that such flow was accidental and un- 
intentional and should be disregarded 
as not in fact constituting interstate 
commerce. But on at least six occa- 
sions between August, 1935, and 
March, 1938, emergency current was 
metered through the cable from Public 
Service to Staten Island. Economy- 
flow current passed with some fre- 
quency between Public Service and 
the Staten Island Company. Between 
August 26, 1935, and December 3], 
1935, the Staten Island Company got 
economy-flow current from Public 
Service at least ten times and received 
approximately 51,800 kilowatt hours 
from such flow. In 1936 the Staten 
Island Company received economy- 
flow current from Public Service thir- 
ty-seven times and got over 329,600 
kilowatt hours therefrom. As an ex- 
hibit introduced by Jersey Power be- 
fore the Commission shows, from the 
end of August, 1935, until the middle 
of March, 1938, leaving incidental 
flow out of the calculation but includ- 
ing emergency current therein, the 
Staten Island Company received 403,- 
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125 kilowatt hours from Public Serv- 
ice for which it paid over $3,300. 

The amount of incidental flow cur- 
rent between Public Service and the 
Staten Island Company from the end 
of August, 1935, to the middle of 
March, 1938, is shown by another ex- 
hibit introduced into evidence by Jer- 
sey Power. It appears that from Au- 
gust 26 to December 31, 1935, the 
Staten Island Company delivered to 
Public Service, 1,125,000 kilowatt 
hours of electrical energy and received 
from Public Service in the same period 
1,013,900 kilowatt hours leaving an 
excess of deliveries from Staten Island 
to Public Service of 111,100 kilowatt 
hours. Transmission figures of kilo- 
watt hours for 1936, 1937, and 1938 
are comparable and show that through- 
out the period designated, the Staten 
Island Company delivered more inci- 
dental flow current to Public Service 
than it received from that company. 
But the emergency and economy-flow 
current which the Staten Island Com- 
pany received from Public Service was 
much greater than the amount of in- 
cidental flow current which went from 
the Staten Island Company to Public 
Service. Subtracting the value of the 
incidental flow current delivered by 
Staten Island to Public Service from 
the emergency and economy-flow cur- 
rent delivered by Public Service to 
Staten Island we arrive at the balance 
of 52,100 kilowatt hours in favor of 
the Staten Island Company for which 
that company paid Public Service over 
$2,400. 

How much of the electricity which 
flowed from Public Service to the 
Staten Island Company originated in 
Jersey Central’s South Amboy gener- 
ators and passed over the connecting 
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line from South Amboy to the Me- 
chanic street substation and thence 
through the bus-bar to the Staten Is- 
land Company no one can say. It is 
certain that some did go to the Staten 
Island Company. Measured in terms 
of the kilowatt hours generated and 
transmitted by large electric public 
utility systems it was small. 

There are details of the picture 
which we have omitted but what we 
have said presents with reasonable ac- 
curacy the situation between Jersey 
Central and Public Service on the one 
hand and Public Service and the Staten 
Island Company on the other. 

The Commission bases its entire 
case upon the transmission of electric- 
ity by Jersey Central over the con- 
necting line to Public Service and the 
fact that some part of this current 
reached the Staten Island Company. 


The Law 


Jurisdiction to Review the Determi- 
nation by the Commission 


[1] A preliminary question must 
be disposed of. The petitioners assert 
that this court has jurisdiction to re- 
view the “Determination by the Com- 
mission” which found Jersey Central 
and Jersey Power to be public utilities 
within the meaning of Part II of the 
Federal Power Act, 16 USCA § 824 
et seq. The determination by the 
Commission was followed by its order 
denying petitions for rehearing. The 
denial of such petitions is a prerequi- 
site to the review prescribed by the 
act in courts of appeals. See § 313 
of the act, 16 USCA § 8251, which 
provides that any party to a proceed- 
ing under the act aggrieved by “an 
order” issued by the Commission may 
45 PUR(NS) 
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obtain a review of such order in a 
circuit court of appeals upon the de- 
nial of rehearing by the Commission. 
The question which we must deter- 
mine is whether the “Determination 
by the Commission” has the status of 
a reviewable order within the purview 
of § 313(b) of the act, 16 USCA 
§ 8251(b). 

There can be no doubt that the effect 
of the Commission’s determination 
is to establish Jersey Central’s status 
as a public utility within the meaning 
of § 201 of the Federal Power Act, 16 
USCA § 824. If the determination 
by the Commission that Jersey Central 
is a public utility stands, the sale of 
the stock of Jersey Central to Jersey 
Power became subject to the provi- 
sions of § 203(a) of the act. But 
more than this, if the determination 
is affirmed, all the provisions of Parts 
II and III of the act, 16 USCA § 824 


et seq. § 825 et seq. become applica- 


ble to Jersey Central. Some of the 
prohibitions and commands imposed 


by the statute upon a corporation with 
the status of a public utility within 
§ 201 of the act are set out in the 
margin. These may be felt to be bur- 
densome and onerous but Congress 
has determined them to be necessary 
for the regulation of electric public 
utilities engaged in interstate com- 
merce.* 

While the rules which we must fol- 
low in determining whether the Com- 
mission’s determination may be re- 
viewed by this court are not set out spe- 
cifically in the decision of the Supreme 
Court in Rochester Teleph. Corp. vy, 
United States (1939) 307 US 125, 8&3 
L ed 1147, 28 PUR(NS) 78, 59 S Ct 
754, none the less the case indicates 
what our conclusion should be. In the 
Rochester case the Supreme Court was 
dealing with an appeal under § 238 of 
the Judicial Code as amended, 28 
USCA § 345, from a final decree by a 
district court of three judges under the 
Urgent Deficiencies Act of October 
22, 1913, 28 USCA §8§ 45, 47a, as 





2A public utility may not sell, lease, or 
otherwise dispose of its facilities without the 
approval of the Commission, § 203(a), 16 
USCA § 824b(a): 

May not establish rates and charges with- 
out the approval of the Commission, § 206(a), 
16 USCA § 824e(a): 

May be required to render more efficient 
eon by the Commission, § 207, 16 USCA 


Must file upon the request of the Commis- 
sion inventories, statement of original cost, 
and inform the Commission as to all addi- 
tions, extensions, and new construction, § 
208(b), 16 USCA § 824g(b): 

Must keep its accounts according to regu- 
lations prescribed by the Commission, § 301 
(a), 16 USCA § 825(a): 

Must furnish to the Commission any in- 
formation in respect to its accounts and rec- 
ords, maps, contracts, and reports which the 
Commission may require, § 301(b), 16 USCA 
§ 825(b): 

Its rates of depreciation may be fixed by 
the Commission, § 302, 16 USCA § 825a: 

Must file annual and periodic special re- 
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ports as required by the rules or orders of 
the Commission, § 304, 16 USCA § 825c: 
Must not have as directors any officer or 
director of a bank, trust company, banking 
association, or firm authorized to underwrite 
securities of a public utility or an officer or 
director of an electrical equipment company 
supplying electrical equipment to such public 
utility, § 305(b), 16 USCA § 825d(b) : 
Must pay penalties fixed by the Commis- 
sion not to exceed $1,000 for wilful failure to 
comply with any order or to respond to any 
subpoena, issued under the act, § 315, 16 
USCA § 825n: 
For any wilful or knowing act of commis- 
sion or omission, in violation of any of the 
terms of the act any person may be punished 
by a fine not exceeding $5,000 or imprison- 
ment for not more than two years or both, 
§ 316(a), 16 USCA § 8250(a): aoa 
And for any wilful or knowing violation 
of any rule, regulation, condition, or order 
made by the Commission any person may be 
punished by a fine not exceeding $500 per day 
for each and every day during which the of- 
fense occurs, § 316(a) and (b), 16 USCA §§ 
8250(a) and (b). 


118 








N with 
Within 
in the 
e bur- 
Igress 
‘SSary 
ublic 
coOm- 


t fol- 
“om- 
- Te- 
spe- 
"eme 
 V, 
, 83 
5 Ct 
ates 
the 











extended by § 402(a) of the Federal 
Communications Act, 47 USCA 
§ 402(a), dismissing on the merits a 
bill to review an order of the Federal 
Communications Commission. 

The Federal Communications Com- 
mission had ruled that the Rochester 
Telephone Corporation owed obedi- 
ence to certain orders issued by the 
Commission. Those orders required 
all telephone carriers subject to the 
Federal Communications Act to file 
schedules of their charges, copies of 
their contracts with other telephone 
carriers, and other information. The 
Rochester Telephone Company not 
responding to the orders, a division 
of the Commission ordered the com- 
pany to show cause why it should 
not be required to file responses to 
the orders served upon it. The 
Rochester Telephone Company an- 
swered and took the position that it 
was outside the requirements of the 
Federal Communications Act in the 
matters concerning which the Com- 
mission attempted to impose its ju- 
risdiction. The Commission deter- 
mined that the Rochester Telephone 
Corporation was under the “control”’ 
of the New York Telephone Company 
and therefore was not entitled to the 
classification of a mere connecting car- 
rier under § 2(b)(2) of the act, 47 
USCA § 152(b)(2). The Rochester 
Telephone Company filed a bill in the 
district court seeking to have the or- 
ders of the Commission set aside and 
annulled. The district court (1938) 
23 F Supp 634, 24 PUR(NS) 113, 
held that that company did not come 
within the exception set forth in § 2 
(b)(2) of the act and it appealed. 

The Supreme Court by Mr. Justice 
Frankfurter discussed the procedural 
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problems involved in appeals from 
“negative” orders or orders vel non, 
dividing, supra, 307 US pp. 129, 132, 
28 PUR(NS) at pp. 81, 83, the prior 
decisions involving “negative” orders 
into three categories. We are inter- 
ested in the second of these categories 
because the orders therein bear an 
analogy to the “Determination by the 
Commission” at bar. That second 
category is: Where the action of the 
Commission sought to be reviewed 
declines to relieve the complainant 
from the command of a statute for- 
bidding or compelling conduct on his 
part. As an example Mr. Justice 
Frankfurter cites, “. a denial of 
permission by the Interstate Commerce 
Commission for a departure from the 
long-short haul clause.” The second 
group “. is composed of in- 
stances of statutory regulations which 
place restrictions upon the free con- 
duct of the complainant.” 

The complainant may rid himself of 
these restrictions by asking the Com- 
mission to place him outside of the 
statute or, if within the terms of the 
statute, he may invoke the dispensing 
power of the regulatory body. In the 
latter situation the complainant, seek- 
ing a judicial review to rid himself 
of adverse action by the Commission, 
must clear the three hurdles of the 
existence of a case or controversy un- 
der Article III of the Constitution, 
“the conventional requisites of equi- 
ty jurisdiction; [and] the specific 
terms of the statute granting to the 
district courts jurisdiction in suits 
challenging ‘any order’ of the Com- 
mission.” If he can clear these hurdles 
he reaches his goal, the jurisdiction in 
the reviewing court, to hear his appeal. 
In the case at bar the three hurdles 
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have been removed by the specific re- 
view provisions of § 313(b) of the 
Federal Power Act. The ‘“Determi- 
nation by the Commission” at bar is 
analogous to the orders in the second 
group described by Mr. Justice Frank- 
furter, orders imposing statutory ob- 
ligations and prohibitions and it should 
follow that this court has jurisdiction 
to review the action of the Federal 
Power Commission which makes Jer- 
sey Central subject not only to statu- 
tory regulations which interfere with 
its freedom of conduct but compel spe- 
cific actions by the company and pro- 
hibit other actions by it. 

In the case of Federal Power Com- 
mission v. Pacific Power & Light Co. 
(1939) 307 US 156, 83 L ed 1180, 
28 PUR(NS) 93, 59 S Ct 766, 767, 
the question was presented as to wheth- 
er an order of the Commission deny- 
ing an applicaton under § 203(a) of 
the act, the very section which the 
Commission invoked in the case at bar, 
was reviewable under § 313(b). The 
facts were as follows: Two operating 
power companies filed a joint applica- 
tion under §§ 8 and 203 of the act, 
16 USCA §8§ 801 and 824b(a), pro- 
posing to transfer all of the assets in- 
cluding licenses from one company to 
the other, terminating the existence 
of the first company. The Federal 
Power Commission found that the ap- 
plicants had failed to establish that the 
proposed transfer would “. . . be 
consistent with the public interest 
within the contemplation of § 203(a) 
of the Federal Power Act . . . .” 
and denied the application. The pow- 
er companies sought a review of the 
Board’s order before the circuit court 
of appeals for the ninth circuit and the 
Commission challenged the jurisdic- 


tion of that court by a motion to dis. 
miss the petition on the ground that 
the court was without jurisdiction un. 
der § 313(b) because the order of 
which review was sought was a nega- 
tive order. 

The Supreme Court, ruling that the 
order complained of was reviewable, 
supra, 307 US at p. 159, 28 PUR 
(NS) at pp. 94, 95, stated that if the 
Federal Power Act had included the 
provisions of the Urgent Deficiencies 
Act pertaining to reviews of orders of 
the Interstate Commerce Commission, 
the decision of the Supreme Court in 
the Rochester Telephone Corporation 
Case, supra, would sustain the assump- 
tion of jurisdiction by the circuit court 
of appeals. Mr. Justice Frankfurter 
said, “But the Power Act contains a 
distinctive formulation of the condi- 
tions under which resort to the courts 
may be made and Congress determines 
the scope of jurisdiction of the lower 
Federal courts.” Referring to § 313 
(b), the Supreme Court concluded 
that the denial of the power compa- 
nies’ application by the Commission 
as not consistent with the public inter- 
est, was an order; that the petitioners 
were aggrieved by it since without 
such approval the transfer was for- 
bidden. “Thus,” said the Supreme 
Court, “the statutory scheme of the 
Power Act only reinforces the analy- 
sis made in the Rochester Telephone 
Case,” supra. 

The determination by the Commis- 
sion that the acquisition of stock of 
Jersey Central by Jersey Power was 
in violation of § 203(a) of the act is 
paralleled by the order of the Com- 
mission denying the application of the 
power companies in the Pacific Power 
& Light Company Case, supra. In 
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the instant case the Commission 
viewed what had been done in retro- 
spect and in effect forbade it. In the 
Pacific Power & Light Company Case 
the Commission viewed what was con- 
templated and ordered the power com- 
panies not to carry out the transfer of 
assets. In the instant case the Com- 
mission found Jersey Central to be a 
public utility within the meaning of 
§ 201 and thereby imposed upon Jer- 
sey Central the burden of complying 
with the provisions of the act. 

We conclude therefore that we have 
jurisdiction to review the determina- 
tion by the Commission. Compare 
Canadian River Gas Co. v. Federal 
Power Commission (1940) 110 F 
(2d) 350, 34 PUR(NS) 448; Id. 113 
F(2d) 1010, 36 PUR(NS) 46, cer- 
tiorari denied (1940) 311 US 693, 85 
L ed 449, 61 S Ct 76. 


Is Jersey Central a Public Utility with- 
in the Meaning of § 201 of the 
Act? 


Section 201(e) of the Federal Pow- 
er Act, 16 USCA § 824(e), defines 
the term “public utility” when used 
in Parts II and III, 16 USCA §§ 824 
et seq. 825 et seq. as “ any per- 
son who owns or operates facilities 
subject to the jurisdiction of the Com- 
mission under this part [§§ 824-824h 
of this title].”” To determine whether 
Jersey Central is a public utility with- 
in § 201(e), it is necessary to deter- 
mine the meaning of the word “facil- 
ities” as used in that subsection; that 
is to say, it is necessary to determine 
the existence or nonexistence of “facil- 
ities” subject to the jurisdiction of the 
Commission. Section 201(b), 16 
USCA § 824(b), provides that the 
provisions of Part II shall apply to 
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the transmission or sale at wholesale 
of electricity in interstate commerce 
“. . . but shall not apply to any oth- 
er sale of electric energy 

The subsection then goes on to provide 
that the Commission shall have juris- 
diction “. . . over all facilities for 
such transmission or sale of electric 
energy, but shall not have jurisdiction, 
except as specifically provided in this 
part and the part next following 
[§§ 824-825r of this title], over fa- 
cilities used for the generation of elec- 
tric energy or over facilities used in lo- 
cal distribution or only for the trans- 
mission of electric energy in intrastate 
commerce, . . .” Section 201(c), 
16 USCA § 824(c), provides that for 
the purpose of Part II, “ elec- 
tric energy shall be held to be trans- 
mitted in interstate commerce if trans- 
mitted from a state and consumed at 
any point outside thereof; e 

The Commission takes the position 
that Jersey Central owns and operates 
“facilities” subject to its jurisdiction 
because Jersey Central transmits elec- 
tricity from its South Amboy gener- 
ating plant through the line owned by 
it, seven-eighths of a mile long, which 
connects at the south bank of the Rari- 
tan river with the line of Public Serv- 
ice which runs into the Mechanic 
street substation and is attached to the 
bus-bar which distributes current to 
the Staten Island Company. There- 
fore, says the Commission, Jersey 
Central is a public utility within the 
meaning of § 201(e). 

The petitioners lay emphasis on the 
provisions of § 201(a), 16 USCA 
§ 824(a), which contains the decla- 
ration of policy embraced by Congress 
in passing the Federal Power Act. 
That section provides: “It is hereby 
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declared that the business of transmit- 
ting and selling electric energy for ul- 
timate distribution to the public is af- 
fected with a public interest, and that 
Federal regulation of matters relating 
to generation to the extent provided 
in this part and the part next follow- 
ing [§§ 824-825r of this title] and of 
that part of such business which con- 
sists of the transmission of electric 
energy in interstate commerce and the 
sale of such energy at wholesale in in- 
terstate commerce is necessary in the 
public interest, such Federal regula- 
tion, however, to extend only to those 
matters which are not subject to regu- 
lation by the states.” Jersey Central 
takes the position that all phases of 
the conduct of its business properly 
are subject to regulation by the state 
of New Jersey and that the New Jer- 
sey statute regulating Public Utilities 
(R.S. 1937, 48:2-13, NJSA 48:2- 


13) is entirely sufficient to control and 


regulate Jersey Central. That com- 
pany lays particular emphasis on § 204 
(f), 16 USCA § 824c(f), which pro- 
vides that “The provisions of this sec- 
tion shall not extend to a public util- 
ity organized and operating in a state 
under the laws of which its security 
issues are regulated by a state Com- 
mission.” 

Jersey Central points out that the 
Commission finds that because the 
electricity which moves between the 
Staten Island Company and Public 
Service is in interstate commerce, the 
facilities of Jersey Central which con- 
duct that electricity to Public Service 
are in interstate commerce, though 
wholly within the state of New Jersey 
and functioning solely by reason of a 
contract between Jersey Central and 
Public Service for the delivery of elec- 


tricity from the former company to 
the latter within the state of New Jer- 
sey. This conclusion, says Jersey Cen- 
tral, “ is based solely on in- 
significant and relatively infrequent 
but wholly uncontrolled occasions 
when energy of Jersey Central is found 
in the Staten Island facilities.” Both 
petitioners contend that the Federal 
Power Act was not intended to include 
within the jurisdiction of the Com- 
mission such a facility as Jersey 
Central’s short line and state that it is 
an absurdity to bring within Federal 
jurisdiction a generating company 
whose electricity happens to flow 
across a state border into the system 
of a neighboring company. It is, of 
course, beyond dispute that Jersey 
Central itself sells no electricity direct- 
ly in interstate commerce. So far as 
this record shows, aside from its own 
local customers, Jersey Central sells 
electricity only to Public Service and 
delivers that electricity to Public Serv- 
ice wholly within the state of New Jer- 
sey. The jurisdiction of the Commis- 
sion must rest upon Jersey Central’s 
ownership and operation of facilities 
for transmission of electricity which 
flows under the Arthur Kill from New 
Jersey to Staten Island. 

The petitioner, Jersey Power, lays 
emphasis also upon the legislative his- 
tory of Parts II and III of the act. It 
points out that the first bill introduced 
on the subject, S. 1725, 74th Cong. 
Ist Sess. February 6, 1935, provided 
by § 201(a) that the provisions of the 
title should apply to the transmission 
and sale of electric engery in interstate 
commerce, to the production of ener- 
gy for such transmission and sale, and 
that the Commission should have ju- 
risdiction over “all facilities for such 
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transmission, sale and/or production 
of energy by any means and over all 
facilities connected therewith as parts 
of a system of power transmission sit- 
yated in more than one state 
Hon. Clyde L. Seavey, Chairman of 
the House Committee on Interstate 
and Foreign Commerce, stated in re- 
spect to the House bill, “The new ti- 
tle II of this act is designed to secure 
coordination on a regional scale of the 
nation’s power resources and to fill the 
gap in the present state regulation of 
electric utilities. It is conceived en- 
tirely as a supplement to, and not as 
a substitution for state regulation.” 
See Hearings on H. R. 5423 before 
the House of Representatives Com- 
mittee on Interstate and Foreign Com- 
merce, 74th Cong. 1st Sess. Part 1, p. 
384. As Jersey Power states, there 
was opposition to this bill and to the 
corresponding bill introduced in the 
Senate. The opposition took the po- 
sition that proposed legislation should 
be confined to matters beyond the pow- 
er of state regulatory agencies. See 
Hearings, Committee on _ Interstate 
and Foreign Commerce, House of 
Representatives, 74th Cong. Ist Sess. 
H. R. 5423, Part 3, p. 1623 ff. There- 
after the Senate Committee in charge 
of the legislation in that body reported 
out a new bill S. 2796, §§ 201(a) and 
(b) of which were comparable to 
§ 201(a) of S. 1725. These new sec- 
tions declared the business “. . . of 
generating, transmitting, and selling 
electric energy for ultimate distribu- 
tion to the public is affected with a 
public interest,” and declared also that 
Federal regulation of the transmission 
and sale of electric energy in interstate 
commerce “and [of] the generation 
of electric energy for such transmis- 
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sion and sale was necessary 
in the public interest. Subsection (a) 
of the new Senate bill further stated 
that it was the policy of Congress to 
extend Federal regulation to those 
matters which could not be regulated 
by the states and to assist the states in 
the exercise of their regulatory pow- 
ers without impairing or diminishing 
the authority of any state Commis- 
sion. Section 201(b) of S. 2796 pro- 
vided that the provisions of Part II 
should be applied to the transmission 
of electric energy, to its sale at whole- 
sale in interstate commerce, and, ‘“‘to 
the production of electric energy for 
such transmission or sale.” It stated 
that the Commission should have ju- 
risdiction over all facilities “for such 
production, transmission, or sale of 
electric energy by any means and over 
all facilities connected therewith as 
parts of a system of power transmis- 
sion situated in more than one state, 
except facilities used only for the pro- 
duction or transmission of electric en- 
ergy in intrastate commerce or in local 
distribution hher 

It is to be noted that in S. 2796 
there were inserted for the first time 
provisions protecting the regulatory 
powers of the states. Generating fa- 
cilities employed for the creation of 
electricity to be used in interstate com- 
merce remained subject to the Com- 
mission’s jurisdiction as did all facili- 
ties connected with such generating 
facilities as parts of interstate trans- 
mission systems. 

In the Report of the Committee on 
Interstate Commerce submitted to the 
Senate by Senator Wheeler (see S. 
Rep. No. 621, 74th Cong. Ist Sess. 
pp. 17, 18 and 19) it is stated: 

“The new Part 2 of the Federal Wa- 
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first assertion of Federal jurisdiction 
over this major interstate public util- 
ity. The decision of the Supreme 
Court in Rhode Island Pub. Utilities 
Commission v. Attleboro Steam & 
Electric Co. 273 US 83, 71 L ed 549, 
PUR1927B 348, 47 S Ct 294, placed 
the interstate wholesale transactions 
of the electric utilities entirely beyond 
the reach of the states. Other features 
of this interstate utility business are 
equally immune from state control ei- 
ther legally or practically. 

r The revision has also re- 
moved every encroachment upon the 
authority of the states. The revised 
bill would impose Federal regulation 
only over those matters which cannot 
effectively be controlled by the states. 
The limitation on the Federal Power 
Commission’s jurisdiction in this re- 
gard has been inserted in each section 
in an effort to prevent the expansion 
of Federal authority over state mat- 
ters. we he 

Thereafter in the House of Repre- 
sentatives alterations were insisted 
upon and §§ 201(a) and (b) of the 
act were set forth substantially in 
their present form. It will be noted 
that in the House amendments juris- 
diction of the Commission over gen- 
erating facilities and “facilities con- 
nected therewith as parts of a system 
of power transmission situated in 
more than one state” were not express- 
ly included. 

The report accompanying the bill in 
the House (74th Cong. Ist Sess. 
House Report No. 1318) offered by 
Representative Rayburn, states, pp. 7 
and 8: 

“The new parts are designed to 
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ter Power Act would constitute the 
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meet the situation which has been cre. 
ated by the recent rapid growth of 
electric utilities along interstate lines. 
The percentage of electric energy gen- 
erated in the United States that was 
transmitted across state lines increased 
from 10.7 in 1928 to 17.8 in 1933. 
The amount of energy transmitted in 
interstate commerce in 1933 was great- 
er than all of the energy generated in 
the country in 1913. Under the de- 
cision of the Supreme Court of the 
United States in Rhode Island Pub, 
Utilities Commission v. Attleboro 
Steam & Electric Co. (273 US 83, 71 
L ed 549, PUR1927B 348, 47 S Ct 
294), the rates charged in interstate 
wholesale transactions may not be eg- 
ulated by the states. 


“The bill takes no authority from 
state Commissions and contains pro- 
visions authorizing the Federal Com- 
mission to aid the state Commissions 
in their efforts to ascertain and fix rea- 
sonable charges. Provision is made 
for joint boards composed of mem- 
bers of state Commissions which may 
be used for this purpose. The new 
parts are so drawn as to be a comple- 
ment to and in no sense a usurpation 
of state regulatory authority and con- 
tain throughout directions to the Fed- 
eral Power Commission to receive and 
consider the views of state Commis- 
sions. Probably, no bill in recent 
years has so recognized the responsi- 
bilities of state regulatory Commis- 
sions as does Title II of this bill.” 

The statement of the House Con- 
ferees accompanying the Conference 
Report on S. 2796 offered by Repre- 
sentative Rayburn, Chairman of the 
House Conferees (74th Cong. Ist 
Sess. House Report No. 1903, p. 74) 
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says, “The Senate bill in § 201 (a) 
contained a somewhat more lengthy 
declaration of policy than the House 
amendment, the only material differ- 
ence being that the House amendment 
contained no reference to ‘generation’ 
of electric energy which appeared in 
the Senate bill. The conference sub- 
stitute follows the language of the 
House amendment but inserts a clause 
relating to generation to the extent 
regulation thereof is provided for in 
this part and the part next following. 
The House amendment and confer- 
ence substitute also makes reference 
to the ‘sale of electric energy at whole- 
sale in interstate commerce’ which ref- 
erence did not appear in the Senate 
bill. The same general differences be- 
tween the Senate bill and the House 
amendment also appear in § 201(b) 
and the language of the House amend- 
ment has been followed with a clari- 
fying phrase added to remove any 
doubt as to the Commission’s juris- 
diction. over facilities used for the gen- 
eration and local distribution of elec- 
tric energy to the extent provided in 
other sections of this part and the part 
next following.” 

[2] As we have said § 201(a) of 
the act states explicitly that the Fed- 
eral regulation proposed by the act is 
intended “to extend only to those mat- 
ters which are not subject to regula- 
tion by the states,” and that § 201(b) 
says with equal clarity that the Com- 
mission “shall not have jurisdiction 

over facilities used for the gen- 
eration of electric energy or over fa- 
cilities used in local distribution or only 
for the transmission of electric ener- 
gy in intrastate commerce, ei iae 
Generation of electricity, its local dis- 
tribution or its transmission in intra- 
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state commerce are not within the pur- 
view of the act or the jurisdiction of 
the Commission. But the contentions 
of the petitioners in respect to the ef- 
fect of the legislative history of Part 
II lose much of their potency when 
we contemplate the provisions of § 201 
(c) which state that electricity shall 
be held to be transmitted in interstate 
commerce if transmitted from a state 
and consumed outside that state. Sec- 
tion 201(c) of the act was in the origi- 
nal bill submitted to the Senate and 
the House of Representatives and 
came into the law substantially with- 
out change. That section fits well in- 
to the law as laid down by the decision 
of the Supreme Court in Rhode Is- 
land Pub. Utilities Commission v. At- 
tleboro Steam & Electric Co. supra, 
and takes away, we think, the force of 
the argument of unconstitutionality 
made on behalf of the petitioners, at 
least in so far as the application of § 
201 of the act to Jersey Central is con- 
cerned. The provisions of Part II 
were intended by Congress to be ap- 
plied only to electrical energy trans- 
mitted in interstate commerce and in 
this field there can be no doubt that 
Congress possesses the constitutional 
right to legislate. See Northern Se- 
curities Co. v. United States (1904) 
193 US 197, 48 L ed 679, 24 S Ct 
436. 

[3, 4] It follows that what we are 
concerned with in the appeals at bar is 
ascertaining the intention of Congress. 
We think that Congress intended to 
impose regulation upon those public 
utilities which operate facilities for 
the transmission of electricity in inter- 
state commerce, transmission in inter- 
state commerce being defined as elec- 
tricity transmitted from a state and 
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consumed at any point outside its 
borders. 

An objection raised by the petition- 
ers to the jurisdiction of the Commis- 
sion lies in the small quantities of elec- 
tricity which pass from Jersey Cen- 
tral’s generating plant at South Am- 
boy through the Public Service bus- 
bar into the lines of the Staten Island 
Company and the fact that this elec- 
tricity was not paid for by any consid- 
eration passing from the Staten Island 
Company to Jersey Central. There 
were no commercial transactions what- 
soever between the Staten Island Com- 
pany and Jersey Central. Jersey Pow- 
er takes the position that in so far as 
economy-flow current passed between 
Jersey Central and Public Service on 
the one hand and Public Service and 
Staten Island on the other, the respec- 
tive arrangements for this current had 
no relation to or effect upon the non- 
participating company and that Jer- 
sey Central supplied only such current 
as Public Service otherwise would 
generate for its own use. 

Some part of the electricity passing 
from the Jersey Central system to the 
Public Service system moved in inter- 
state commerce and reached the Stat- 
en Island Company. That electric en- 
ergy was transmitted in interstate 
commerce within the meaning of § 201 
(c) if the words of the subsection be 
applied literally. The facilities of 
Jersey Central were in fact employed 
for this transmission. This was not 
an accident. Once the circuit between 
the Jersey Central generating plant 
and the Staten Island Company was 
closed, inevitably electricity flowed 
from Jersey Central to the Staten Is- 
land Company. That result was not 
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only not unexpected, it was unavoid- 
able. The fact that Jersey Centra} 
sold this electricity to Public Service 
rather than to Staten Island does not 
serve to put the flow out of commerce. 
Once electricity flowed from the Jer- 
sey Central generating plant to the 
Staten Island Company, commercial 
transactions between the three com- 
panies under their respective contrac. 
tual relations and arrangements fol- 
lowed. This was interstate commerce 
within the meaning of the Commerce 
Clause, Const. Art. 1, § 8, Clause 3. 
For an analogy see the decisions of 
the Supreme Court in Eureka Pipe 
Line Co. v. Hallanan (1921) 257 US 
265, 66 L ed 227, 42 S Ct 101, and 
United Fuel Gas Co. v. Hallanan 
(1921) 257 US 277, 66 L ed 234, 42 
S Ct 105. We do not think that it is 
important that the electricity which 
was transmitted is designated as emer- 
gency, economy-flow, incidental, or 
slop-over current. It is electricity 
which is transmitted from New Jersey 
to New York when circuits are closed. 
We conclude, therefore, that the trans- 
mission of current which reached the 
Staten Island Company by Jersey 
Central over its facilities was such 
transmission as is described in the sec- 
ond sentence of § 201(b). It follows 
that Jersey Central is a public utility 
within the meaning of § 201(e) of 
the act. 

[5] As we have indicated it was 
the intention of Congress in passing 
Part II of the act to extend Federal 
regulation to the transmission of elec- 
tricity in interstate commerce. But 
by § 201(a) Congress made it plain 
that such regulation was to extend 
only to those matters which were not 
subject to regulation by the states. 
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JERSEY CENTRAL POWER & LIGHT CO. v. FEDERAL P. COM. 


The petitioners point out that the 
transfer of stock with which we are 
concerned was approved by the Board 
of Public Utility Commissioners of 
New Jersey in the exercise of the au- 
thority granted to the Commissioners 
by the law of New Jersey. Revised 
Stats. 1937, 48 :2-13, NJSA 48 :2-13. 

The sale of the Jersey Central stock 
to Jersey Power properly was subject 
to regulation by the state of New Jer- 
sey because Jersey Central was en- 
gaged in intrastate commerce in that 
it supplied electricity to local consum- 
ers within the state of New Jersey. 
The sale was subject to the jurisdic- 
tion of the Federal Power Commis- 
sion because Jersey Central is a public 
utility within the meaning of § 201 
(ec). We must consider the point of 
dual control but only in so far as it 
may be applicable to the appeals at bar, 


in view of the provisions of § 201 (a) 
restricting Federal regulation, and the 
legislative history of Part II of the 
act. The authority of the Board of 
Public Utility Commissioners of New 
Jersey must be deemed to be para- 
mount in those matters which may 
affect the intrastate transmission of 
electricity and the authority of the 
Federal Power Commission must be 
deemed to be governing as to those 
matters which may affect the trans- 
mission of electric energy in interstate 
commerce. We cannot presume a con- 
flict between the two regulatory bodies 
upon the issue of whether or not Jer- 
sey Power should have bought the 
stock of Jersey Central. No conflict 
is shown upon the present record and 
none may ever come into existence. 

The determination of the Commis- 
sion is affirmed. 





INDIANA PUBLIC SERVICE COMMISSION 


Re Edwin B. Clements, Owner of 
San Jacinto Telephone Company 


[No. 15688.] 


Certificates of convenience and necessity, § 28 — When required — Sole operator 


of telephone service. 


A petition by the sole operator of a telephone service within certain territory 
for an order declaring said utility a convenience and necessity should be dis- 
missed, since § 54-601 of Burns’ 1933 Annotated Statutes provides for is- 
suance of a declaration of public convenience and necessity to a second utility 


within the same municipality. 


[July 16, 1942.] 


| winaae for order declaring telephone utility a convenience 
and necessity; dismissed. 
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INDIANA PUBLIC SERVICE COMMISSION 


APPEARANCE: Carl C. Linkmey- 
er, Attorney, Versailles, for petition- 
er. 


STUCKEY, Commissioner : On 
March 31, 1942, Edwin B. Clements 
filed his verified petition with the Pub- 
lic Service Commission of Indiana 
requesting from the Commission a 
certificate of convenience and neces- 
sity for a telephone system in and for 
Bigger township, Jennings county, 
Indiana. 

Thereafter, pursuant to notice by 
publication having been given in The 
Indianapolis Star and The Hoosier 
Sentinel, newspapers of general cir- 
culation printed and published in Indi- 
anapolis, Marion county, Indiana, 
and in The Plain Dealer-Republican- 
News and The North Vernon Sun, 
newspapers of general circulation 
printed and published in North Ver- 
non, Jennings county, Indiana, and 
also written notice having been given 
by the Commission to interested par- 
ties, all as is provided by law, hearing 
was held in this matter in the rooms 
of the Commission, 401 State House, 
Indianapolis, Indiana, at 10 a. M., 
Tuesday, April 28, 1942, with appear- 
ances as above noted. 

Briefly, the evidence shows that Ed- 
win B. Clements is the owner and op- 
erator of the San Jacinto Telephone 
Company of Butlerville, Indiana, 
which he built during the year 1941, 
and which he has since maintained and 
operated; that there is no other tele- 
phone system being maintained and 
operated within the territory covered 
by this petitioner. That a question 


arose at the hearing as to whether the 
Public Service Commission acts jn 
any way provided for the granting of 
a certificate of public convenience and 
necessity to the sole operator of a tele. 
phone service within certain territory, 
No such provision could be pointed 
out by the attorney for petitioner, 
The Commission called attention to 
the fact that §54601 of Burns’ 1933 
Annotated Statutes provides for the 
issuance of a declaration of public 
convenience and necessity by the Pub- 
lic Service Commission to a second 
utility within the same municipality, 

Thereafter, on June 18, 1942, peti- 
tioner filed his verified motion with 
this Commission for the dismissal of 
the aforesaid petition filed March 31, 
1942. 

The Commission, having considered 
the said petition and the motion to dis- 
miss, now finds that said petition 
should be dismissed. 

It is therefore ordered by the Public 
Service Commission of Indiana that 
the petition of Edwin B. Clements, 
owner and operator of the San Jacinto 
Telephone Company of Butlerville, 
Indiana, be, and the same hereby is, 
dismissed. 

It is further ordered that petitioner 
shall pay to the treasurer of the state 
of Indiana, through the secretary of 
this Commission, $13.63, being the 
expense to the Commission for giving 
notice by publication of the hearing 
in this cause. 


Eichhorn, Stuckey, and Barnard 
concur. 
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money-saving, 100% safe transformers. 


ELECTRIC COMPANY «© BAY CITY, MICHIGAN 





Because KUHLMAN SAF-T-KUHL TRANSFORMERS are filled with a non- 
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by 
A. C. WEBBER 


Former Chairman and Commissioner 
Massachusetts Public Utilities Commission 

















It is a rare privilege to find, in readable form, the 
frank confessions of a commissioner whose aim has 
been so to coordinate the public administration of the 
regulatory law with the private conduct of the utility 
business as to encourage confidence and good will in 
the domain of both the investor and consumer. 


Broadly viewed, this volume blazes new trails. It 
goes far in justifying the hopes of the pioneers of 
regulation that the experience of years, tested in the 
laboratories of the 48 states, might evolve a workable 
regulatory regime. It encourages the thought that the 
initiative, the inventive genius, and the capacity of our 
people working in harmony are the motivating forces 
of national progress. It sounds a note of political 
philosophy not uncommon in the field of administration, 

831 PAGES but rarely found in print. 
BLUE CLOTH BINDING 

“Principles of Public Utility Regulation” should be 

read, not only by commissioners and members of ad- 

$6 50 ministrative agencies, but by students of government 
and economics, legislators, investors, bankers, utility 
men, engineers, accountants, attorneys and all others 

having an interest in the various concepts of public 


Order Today From service. 


BLIC UTILITIES REPORTS, INC. 


Munsey Building © Washington, D. C. 








“ih Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Equipment Notes 
Hinged Pole Splice 
Tips Hinged Pole Splice developed by A. B. 
Chance Co., Centralia, Mo., makes possible a 
handy and safe tool for trouble shooters or for 


Handy Tool for Trouble Shooters 


carrying on any truck where space is limited, 
according. to the manufacturer. 

The hinge is quickly closed and locked by a 
spring button release. There are no wing nuts 
to tighten or to come loose. The chief safety 
feature of this splice is that it cannot be taken 
apart and used as a short stick with insufficient 
insulation. The pole is laminated and voltage 
tested, 


Synchromatic Relay 

A new STA synchromatic relay for field ap- 
plication that makes possible more satisfactory 
synchronous motor starting, is announced by 
the Westinghouse Electric and Mfg. Co. 

The relay consists of two elements, one that 
is speed responsive, and the other time respon- 
sive. The speed responsive element is a cur- 
rent relay and the time responsive element is a 


rotary drum switch. Both elements are simple 
in design, rugged and trouble-free in construc. 
tion and need no critical adjustments. 

The synchromatic relay is compactly de- 
signed either for panel mounting or modern 
dead front, metal enclosed, swing door type 
control structure. 

Additional information on the type STA 
synchromatic relay may be secured from de- 
partment 7-N-20, Westinghouse Electric and 
Manufacturing Company, East Pittsburgh, 
Pennsylvania. 


Felt Products Develops Thiokol 
Substitutes for Rubber in Strippings 

In their search for substitutes for critical 
materials formerly utilized in gaskets and 
strips, Felt Products Mfg. Co., Chicago, has 
developed a new strip material with the spongy 
effect of rubber strip. 

The Fel-Pro Thiokol strip material is pro- 
duced by the application by special methods of 
Thiokol to a specially processed felt base. The 
result is a spongy rubber cushioning effect. This 
new material is said to be weather resistant. 
Strips have already been produced in lengths 
well over six feet. 

The new product is the result of months of 
intensive development work and testing in lab- 
oratory and in-actual-use by Fel-Pro engineers. 
The resultant product is claimed to be emi- 
nently satisfactory for those applications which 
require a spongy type rubber strip. 

Further information and data may be secured 
from the Felt Products Mfg. Co., 1530 Carroll 
Ave., Chicago, Illinois. 


No Priority Restrictions on New Duplicator 

Now available without priority restrictions is 
the new automatic rotary gelatin duplicator, 
model R5, recently developed by Ditto, Incor- 
—— Chicago. 

The R5 comes in both automatic and hand- 
fed models. It delivers, from the original writ- 
ing, typing or drawing, up to 150 copies—70 
copies per minute on automatic feed machine— 
40 copies per minute on the hand feed machine. 
No stencils or type are used. 

The R5 reproduces eight colors simultane- 
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Rechargeable Spotlight 
KOEHLER MFG. CO. Marlboro, Mass. 


BLACKOUTS and other WAR MEASURES 
DEMAND PROTECTIVE LIGHTING 


Weight 6 Ibs. 
1,000 Hours 
Battery Life 
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EMPHASIZE THE IMPORTANCE OF 
SIMPLIFIED PAPER WORK ROUTINES 


* The work they did, before they 
marched away, was mighty important, 
but they’ve got digger jobs now. And 
it’s up to all of us on the home front 
to help them wim by keeping every 
essential service at top efficiency. 
Service operations, in all depart- 
ments, depend on paper work routines. 
A continuous flow of business forms 
bearing information and instructions 


must be maintained. There must not 
be delays, mistakes nor waste. 

In the paper work routines of public 
service, Addressograph-Multigraph 
Methods make procedures simpler and 
coordinate functions from purchasing 
to billing, collecting and disbursing. 
They save time, assure accuracy, protect 
good will and reduce expense. 


* * * 


TO USERS OF OUR PRODUCTS: You are entitled to the services of our Methods Depart- 
ment in helping you to extend the use of your present equipment. If you are interested 
in receiving up-to-date information, it is available to you on request, without charge. 


ADDRESSOGRAPH-MULTIGRAPH 


Addressograph and Multigraph are trade-marks 


CORPORATION : Cleveland - Obio 


registered in the United States Patent Office 


Addressograph-Multigraph Methods save BRAIN HOURS AND HAND HOURS 
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Equipment Notes (Cont'd) 

ously. Copies are deposited in receiving tray 
face up and absolutely flat. Operating cost is 
only 5¢ for 100 copies. The R5 accommodates 
sheets of any size up to 9 x 14 inches. 

This new machine produces copies from 
typewritten, pencil or ink originals. Designed 
for speedy operation, the R5 is sturdily and 
compactly built, finished in attractive black 
Wrinx. 


New Metal-Enclosed Assemblies of 
Gang-Operated Oil Fuse Cutouts 

A new metal-enclosed assembly of gang- 
operated oil fuse cutouts for economical short- 
circuit protection and switching has been an- 
nounced by the General Electric Company. 

The new cutout assemblies permit totally 
metal-enclosed installations, either single- or 


| 

















For Economical Short Circuit Protection 
and Switching. 


three-phase. They save installation labor be- 
cause each unit is factory-assembled with 
flexible, insulated cable leads ready for con- 
nection to either single- or multi-conductor 
cable. The leads enter the individual cutouts 
above the oil level, thus preventing loss of oil. 
Switching requires merely throwing a lever 90 
degrees. Fuse carriers can be removed without 
disturbing the gang-operating mechanism. 

The new assemblies are particularly well 
adapted for use (indoor or outdoor) in in- 
dustrial plants for branch circuits, individual 
transformers or banks, motors, control ap- 
paratus, and electric-heating and other equip- 
ment. 





70 MASTER-LIGHTS 
© Electric Portable Hand Lights. 
© Repair Car Spot and Searchlights. 
© Emergency (Battery) Floodlights. 
CARPENTER MFG. CO. 


179 Sidney St., Cambridge, Mess. 
MASTER-LIGHT M 








Catalogs and Bulletins 
Industrial Plant Distribution System 


The design, operation and characteristics of 
the various types of industrial distribution sys- | 
tems are described in a new 24-page booklet 
announced by the Westinghouse Electric and 
Mfg. Co. 

Plant distribution systems are described, ad- 
vantages of each are stated, cost, flexibility, 
reliability, regulation and efficiency are dis- 
cussed. A full page schematic diagram of each 
system is included. 

A copy of booklet B-3152 may be secured | 
from department 7-N-20, Westinghouse Elec- 
tric and Mfg. Co., East Pittsburgh, Pa. 


South Bend 13" Lathe Catalog 


Catalog No. 13 containing full information on 
South Bend 13” precision lathes has been re- 
cently issued by the South Bend Lathe Works, 

This 8-page, file-size catalog illustrates and 
describes South Bend 13” toolroom lathes and 
engine lathes. Attachments, accessories and 
tools for use with the lathes are also listed, 
A portion of the catalog is devoted to the 
construction features of the quick change gear 
box, carriage, spindle bearings, motor drive, 
etc. 

Copies may be secured from the manufac- 
turer at South Bend, Ind. 
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Manufacturers’ Notes 
IBM Appointments 


The appointment of James G. Johnston, su- 
perintendent of the Endicott, N. Y., factory of 
International Business Machines Corp., to the 
position of general works manager for all of 
the company’s plants in Endicott, Washington, 
D. C., Rochester and Poughkeepsie, N. Y., was 
announced recently by Thomas J. Watson, 
president of IBM. For nearly four years be- 
fore Mr. Johnston was appointed to his Endi- 
cott post, he was the company’s manufac‘uring 
consultant in Europe. 

He will be succeeded as superintendent of the 
Endicott factory by William L. Lewis, who was 
previously his assistant. Charles B. Kintner, 
previously supervisor of night operations at 
Endicott, will become assistant superintendent 
succeeding Mr. Lewis. 


Metco’s Conservation Contests 


“Metco News,” published by Metallizing 
Engineering Co., Inc., Long Island City, N. 
Y., has announced a series of conservation 
contests. In the interests of industrial_con- 
servation the company will award $650 in 
War Bonds with each issue of Metco News 
for detailed information on those metalliz- 
ing applications which are considered the most 
completely described and most valuable to the 
war effort. 
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150,000 HP Francis Turbine 


for Grand Coulee Project 
(SHOP HYDROSTATIC TEST—230 LB. PER SQ. IN.) 


YDRAULIC TURBINES———, 
FRANCIS AND HIGH SPEED 
RUNNERS 
BUTTERFLY VALVES 
POWER OPERATED RACK RAKES 
GATES AND GATE HOISTS 
ELECTRICALLY WELDED RACKS 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 
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Manufacturers’ Notes (Cont'd) 


Three Timken Plants Fly 
Army-Navy Award Flags 


For high achievement in the production of 
axles and other vital equipment to keep the 
U. S. armed forces rolling to victory, The 
Timken-Detroit Axle Company’s three plants, 
in Detroit, Waukegan, IIl., and Oshkosh, Wis., 
now fly the joint Army-Navy Production 
Award flags. 


Glove Manufacturer Offers Plan 
to Test Advantages of Product 


A novel approach to the problem of proving 
the competitive advantages of a new product 
has been developed by C. Walker Jones Com- 
pany, of East Germantown, Philadelphia, man- 
ufacturers of heat-resistant gloves and flame- 
proof suits, gloves and blankets for industrial 
use. 

Each new purchaser of Jomac work gloves 
or Jomac heat resistant gloves is furnished 
free with a set of time study cards on which 
can be recorded the service life of the gloves 
and so determine their cost-per-day. These 
cards provide chart space for recording date 
of purchase, cost per pair, number of times 
laundered, final date of disposal and cost-per- 
day of life. 

Jomac work gloves are made on a special 


| ‘: utility industry with the watthour meter manu- 
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DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











pile fabric machine that knits thousands of tiny 
air pockets into the fabric. These air pockets 
act as insulators and enable the wearer to handle 
any reasonably hot metals without burning, 
The manufacturer claims they are more flexi- 
ble than plain cotton-type gloves, thus reducing 
accidents due to clumsy handling; that they 

can be washed as often as necessary; and that 
the deep pile of the fabric provides a cushion- 
ing effect that makes it easier to handle sharp- 
edged metals. 


GMC Gets In the Scrap 


The whole-hearted manner with which 
GMC employees are taking part in the na- 
tion’s drive for scrap metal was revealed re- 
cently by I. B. Babcock, president of General 
Motors Truck and Coach. 

The company collected and shipped to steel 
mills more than 6,000, pounds of scrap 
metal during the last month. This compares 





-facturers has kept the design and develop- 
: ment of the modern watthour meter well 
ahead of metering requirements. Thanks to 
this cooperative spirit, watthour meters will 
again. play their important part in system 
modernization. when nee times are once 
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SANGAMO ELECTRIC COMPANY 
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we 1 The fundamental principles of 
ducing aw ai Pp p 
at they . ' building transformers to withstand 
nd that short circuits are as follows: 
ishion- : F- 1 The coils and all insulation must be 
sharp- 5000 KVA coil . dried sufficiently to make sure that no 
under 125,000 Ibs. * shrinkage will take place when the 
; . transformer is in operation or is under 
RRSasute: . a short circuit 
; This Hydraulic e : 
| ¥ hich press is capable of ° The dry coils*must be pre-compressed to 
% na- exerting pressures ‘ such an extent that no further compression 
ed re- up to 600,000 Ibs. 7 i can take place under the most severe 
eneral : eernenen short circuit. This definitely precludes 
any possibility of the coil stack moving or 
) Steel , A : distorting under short circuit. 
sera > 
Rees i After drying and pre-compressing, the 
: ; coils must be treated in such a manner 


that they are self-supporting and will 
maintain their pre-compressed and 
pre-shrunk shape when mounted on 
the core. 


The final step is to provide sufficiently 
strong supports at the top and bottom of 
the group of coils to keep the coils in 
their pre-compressed shape. 


Every Pennsylvania Transformer of 
the Helical and Pancake type is 
constructed on these principles. 


A Sure Way 
of Building Transformers 


Tre ability of the coil to 
maintain its shape under the 
Prescribed pressure is your 
- i ae guarantee that the transformer 


will withstand short circuits. 


cl 


BD Lrrsploania 
TRANSFORMER COMPANY 808.RDSE AVENUE + N.S. PITTSBURGH, PA. 
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Why dig through 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly — 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Univefsal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Ee GS 

Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 
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Manufacturers’ Notes (Cont'd) 
with slightly over 3,000,000 pounds shippe 
during the previous month before the driv 
started. : 
Conservation of metal, reduction of ger, 
and waste, and better utilization is one shed 
of the problem to which General Motos 
Truck and Coach have given consideration jy 
years, according to Mr. Babcock. However ‘ 
view of the country’s urgent need for scraq 
metal, plants and departments are constanth 
checked. A Special Salvage and Conseryatio, 
Committee was organized to investigate af 
possible scrap sources. Scrap patrols hayg 
been organized, employees are urged to sub 
suggestions to help make the drive 100 pe 
cent effective. 


Westinghouse Plants Receive Army-Navy 
Pennants 


Army-Navy “E” pennants were recent! 
presented to five Pittsburgh-area plants of 
the Westinghouse Electric and Manufactur 
ing Company “for high achievement in thd 
production of war equipment.” 

Selected to receive the awards were the 
Transformer Division at Sharon, Pa., and thé 
East Pittsburgh Division, which includes the 
porcelain plant at Derry, Pa., Nuttall Gear. 
ing Works in Pittsburgh’s Lawrenceville sec- 
tion, and plants at East Pittsburgh and Traf. 
ford, Pa. 


Ten Ways to Save Critical Materials 
in Distribution Systems 


Tons of critical materials, particularly cop- 
ver, can be saved by following these ten prin- 
ciples in installing war-plant power distribu. 
tion systems, according to H Erben, man- 
ager of General Electric’s Central Station De. 
partment. 

1. Calculate as accurately as possible what 
the actual load will be and design the system 
to carry only that load—not on the basis of 
connected load. 

2. Keep to the practicable minimum the dis- 
tance over which the electric power is to he 
carried, 

3. Transmit power at the highest practica- 
ble voltages and bring the high-voltage dis- 
tribution as close to the load as possible. 

4. Correct for low power factor at a point 
as close to the reactive load as possible. 

5. Use compact, standard equipments. This 
not only saves copper, time, and money but 
also makes possible quick replacement in case 
of trouble. 

6. Arrange layouts to limit circuit-breaker 
interrupting requirements to the optimum 
values, thus saving copper in buses and 
breakers. 

7. Use three-phase power 
wherever feasible. 

8. Use forced cooling on power transform- 
ers wherever it is practical. ; 

9. Select cables with a type of insulation 
which will permit maximum load per unit ol 
copper. 

10. Limit the number of cables per duct bank 
to the minimum to avoid loss of current-cat- 
rying capacity. 
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WHEN WORKING PRESSURES G 





Grinnell Interpretive Engineering and Prefabrication Facilities 


Assume New Significance 


With the announcement of new power installations 
most invariably come new highs in working pres- 
ures, As these pressures climb, piping requirements 

ome increasingly complex. 

Because of Grinnell’s proved ability to interpret the 
quirements of super-pressure installations in terms 
falloy steel piping, formed and welded sub-assemblies, 
hargins of safety and underwriter’s inspection, lead- 


ng engineers prefer to “give the plans to Grinnell.” 


The header shown here typifies the intricacies of 
today’s pipe fabrication. It is on jobs like this that 
engineers are depending upon Grinnell for accurate, 
pre-tested sub-assemblies, which reduce costly field 
welding to a minimum. 

Conveniently located plants assure ‘“time-table” 
delivery on any power or process piping installation. 
Grinnell Co., Inc., Executive Offices, Providence, R. I. 


Branches in principal cities of the U. S. and Canada. 


wrasceation ay OREINNELL 


WHENEVER PIPING 1S INVOLVED 
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Behind 
Utility Managements 
in These Critical 
Times 


* 


| BM 


MACHINES 
ARE ON 
LAE Oe 


Action is the utilities’ answer to the 
Nation’s call...and very much on the 
job, performing big accounting and con- 
trol jobs for utility managements are fast, 
accurate, automatic 1 BM machines. They 
compute, audit and print service bills, pro- 
tecting both utility and public against 
error. They account for revenue, and con- 
trol accounts receivable. They vanquish 
the drudgery once associated with pay- 


roll, labor, material, transportation, and 


other detailed branches of general accoun 
ing. They automatically assimilate an 
classify operational data into forms th 
utility managements can work with am 
use for external legal relations — ini 
financial reports, operating reports, budge 
comparisons, and historical ledgers .. 
These and scores of other accounting am 
administration tasks are being performet 
by IBM machines for utility manag 


ments in today’s critical times. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 





Offices in te Principal Cities 
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“Proud of the Achievement of the Men and Women 
of the Robertshaw Thermostat Company” 


Years of precision skill put into 
the manufacture of Robertshaw 
Thermostats now has its greatest 
reward. Quoted above, are the 
words of Under Secretary of War 
Patterson, in awarding Robert- 
shaw the Army-Navy Production 
E for “high achievement in the 
production of war equipment.” 
Wrote Mr. Patterson to John A. 
Robertshaw, President of Rob- 
ertshaw Thermostat Company: 


Robert P. Patterson 
Under Sec’y of War 


“The patriotism which you and your 
employees have shown by your remark- 
able production record is helping our 
country along the road to victory. The 
Army and Navy are proud of the 
achievement of the men and women 
of the Robertshaw Thermostat Com- 
pany. May I extend to the Robertshaw 
Thermostat Company congratulations 
for accomplishing more than seemed 
reasonable or possible a year ago.’” 


Men and women of Robertshaw 
who have made this possible 


. .. your company salutes you! 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 

















THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 











DAY & ZIMMERMANN, INC. 
ENGINEERS 
NBW YORE PHILADELPHIA 


PACKARD BUILDING 








oason DOD, Bacon & Davis, anc: xa cam 


CONSTRUCTION £ ° APPRAISALS 
OPERATING COSTS Hgineers INTANGIBLES 


VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON OLEVELAND CHICAGO 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
POWER ENGINEERING SINCE 1906p, -cnasing and Expediting, 


Steam, Electric, Gas, Hydro, 
: i P ope,e . ° ts, 
—— and i tt Serving Utilities and Industrials Piet a ey teak 
perating Betterments, ? 
Reading, Pa. Original Cost Accounting, 


Inspections and Surveys, ; 
Feed Water Treatment. Washington New York Accident Prevention, 


J. H. MANNING & COMPANY 


120 Broadway, New York 


ENGINEERS 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 
Censulting Engineering ‘ Mergers 
Public Utility Affairs including Integratien 
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SANDERSON & PORTER 
ENGINEERS AND CONTRACTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 
With Management Problems, Financing, Reorganization. 


Chicago New York 


San Francisce 











Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
UVtilities—Industrials 
Studies—R eports—Design—Supervision 


Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO 
SAN FRANCISCO 





e HOUSTON e PITTSBURGH 
LOS ANGELES 











THE J. G. WHITE ENGINEERING CORPORATION 


ENGINEERS AND CONSTRUCTORS 


Steam Power, Hydroelectric and Industrial Plants 
Examinations, Reports and Appraisals 


NEW YORK 


NEW ORLEANS 











BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


1? PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 











a 





BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
Ports, design and supervision of con- 
struction of Public Utility Properties 


47066 BROADWAY KANSAS CITY, MO. 








Francis S. HABERLY 
ENGINEER 


Appraisals—Original Cost Accounting— 
Rates—Depreciation—Trends 


122 Soutn Micnican Avenue. Cuicaco 
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JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 





SLOAN & COOK 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial,.and Other Investigations 











JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals . Investigations . 

in connection with 

rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 


Reperts 








J. W. WOPAT 


Consulting Engineer 


Construction Supervision 
Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 














Representation in this Professional Directory may be obtained at very 
reasonable rates. Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 


Munsey Building 


Washington, D. C. 
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DAVEY TREE TRIMMING SERVICE 


JOHN DAVEY 


Founder of Tree forgery _-_ 


Guarding Good Will 


Good public relations aren't acci- 
dental. Davey men can help with 
trained workers who are tactful, in- 
telligent and anxious to please. Davey 
men build and maintain good will 
for you. Try Davey Service. 


Tree interference may aid the Axis 


BAVEY TREE EXPERT CO. KENT, OHI 


DAVEY TREE SERVICE 

















INSIST ON 


VIELE 


Papers 
FOR YOUR 


Forms 
Records 
Stationery 


Superior Quality 
MADE FROM COTTON FIBERS 


PARSONS PAPER CO. 


HOLYOKE - MASSACHUSETTS 
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The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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Addressograph-Multigraph Corp. 
*Aluminum Co. of America 
American Appraisal Company, The 
*Autocar C pany 
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*Babcock & Wilcox Co., The 
Barber Gas Burner Company, The 
Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers 
*Brown, L. L., Paper Co. 
Burroughs Adding Machine Co. ..............-........------- 13 
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Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 
Cleveland Trencher Co., The 

*Combustion Engineering Company, Inc. 
Connelly Iron Sponge & Governor Co. ................ 
Crescent Insulated Wire & Cable Co., Inc, 
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Davey Tree Expert Company 
Day & Zimmerman, Inc., Engineers 
Dicke Tool Company 
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Egry Register Company, The 
Ehret Magnesia Mfg. Co. 
Electric Storage Battery Company, The 
Elliott Company 

*Ethyl Gasoline Corporation 
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Ford, Bacon & Davis, Inc., Engineers 
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General Electric Company 


Gilbert Associates, Ine. ..... 
Grinnell Company, Inc. 
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Haberly, Francis 8., Engineer 
Hoosier Engineering Company 
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International Business Machines Corp. .............. 
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J. F. MEINHERTZ, Supt., Municipal Water Works 


Like all other communities, small 
as well as large, the little City of 
Sylvan Grove is more than willing 
"to make certain sacrifices and 
endure inconveniences," as Mr. 
Meinhertz writes. Now, more than 
ever, in these difficult times, Sylvan 
Grove appreciates "the accuracy, 
durability, quality and low main- 
tenance cost of Trident Meters” 
... especially in connection with 
the necessity of maintaining meter 
accuracy as a means of conserv- 
ing water, and saving on pump- 
age, coal, chlorine and other 
factors vital to the war effort. 
Sylvan Grove has been a steady 
buyer of Trident Water Meters 
for the past 27 years. 


TRIDENT CONSTRUCTION 
HELPS MAINTAIN 
accuracy 


Trident Water Meters are 
easy to maintain and repair 
because they are constructed 
with interchangeable parts. 
modern units of which fit 
Tridents even 40 years old. 
A small inventory in parts 
takes care of a large instal- 
lation of Trident Meters. 
In addition to this, the 
whole construction of the 
meter is simple, protected 
at every point against wear 
and eorrosion. 





REL RTT TTR NE RRR 
NEPTUNE METER COMPANY @ 50 West 50th Street ¢ NEW YORK CITY 


Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE., 
DENVER, DALLAS, KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON 
NEPTUNE MBTERS, LTD., LONG BRANCH, ONTARIO, CANADA 
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Times Like These May 
Affect Your Planning, 
BUT — 


YOU CAN STILL HAVE 
KINNEAR DOOR EFFICIENC 


The _ efficiency of Kinnear’ upward- 
acting doors can still be yours despite 
priorities and shortages. For Kinnear, 








“SEN, 


originator of the interlocking slat door, WR AR So 
offers you doors of many types—wood 
or all-metal, ‘with motor, mechanical, 

or manual control. Check the features 

of the doors shown below. Then write 

for full information:.on the complete 

line. 


KINNEAR BIFOLD DOORS. 


The model illustrated -is a rugged, quick-acting 
door of two sections, hinged horizontally and 
pivoted from brackets at the upper corners. 

*Torsion-spring counterbalance assures smooth, 
easy operation. All sizes; any number of sash; 
wood or all. metal. “Telescoping” bifold . doors 
also-available. 


KINNEAR ROLLING DOORS. 


The interlocking-slat curtain trayels in metal 
grooves in the jambs and coils on a ‘barrel above 
lintel. A helical .spring encased in the barrel 
provides an effective counterbalance. Slats can 
be replaced singly or in, sections. ‘Available ;in 
any size for face-of-wall or between-jambs. in-, 
stallation. 


KINNEAR. Rol-TOP DOORS. 


Composed of several sections and equipped with 
special ball bearing rollers that operate in rugged 
steel tracks. Counterbalanced by. one or. more 
springs and furnished with rugged cylinder lock 
and spécial sealing device, Sections can be of 
any design, wood or metal. Motor operation and 
remote control are available. 


-\ THE ‘KINNEAR MFG. CO. 
2060-80 Fields. Ave. Columbus, Ohio 
A 


SAVING WAYS: 
IN DOORWAYS AEs teeta re 





